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The case of State v. Hall, recently decided 
by the Supreme Court of North Carolina, 
which will be found in full on page 148 of 
this issue, involves a proposition of criminal 
law somewhat startling, and not by any 
means free from doubt. Hall, a deputy 
sheriff of North Carolina, standing in his 
own State, very near to the State liue, fired, 
and killed Andrew Bryson, a prisoner who 
had escaped into Tennessee. Hall was tried 
and convicted of murder in North Carolina. 
The case was taken up on error to the higher 
court, and the judgment below reversed on 
the ground that, in contemplation of law, 
Hall was in Tennessee when the killing was 
done. He was then arrested and held as a 
fugitive from justice. The Governor of Ten- 
nessee sent for Hall on requisition. Hall ap- 
plied, by habeas corpus, for a discharge, but 
the judge to whom the application was made 
refused to discharge him. He then applied 
to the Supreme Court, and that court, by a 
majority, decides that he must be discharged, 
because, not having been in Tennessee at the 
time of the killing, he cannot be a fugitive 
from justice. 


Justice Clark dissented, in strong language, 
from the conclusion of the majority of the 
court, and his views were concurred in by 


Justice McRea. In their opinion, if the 
parties who committed the crime were in 
Tennessee at the time, they are now in North 
Carolina, and, in legal contemplation, are 
necessarily fugitives from justice. If they 
were not in Tennessee but in North Carolina, 
when they committed the crime, then it was 
error to hold that the defendants could not 
be convicted in North Carolina. They should 
be tried in the jurisdiction in which they 
were when the offense was perpetrated. That 
was held to be in Tennessee. If that is true, 
and defendants were, in legal effect, in Ten- 
hessee, and now in fact are in North Caro- 
lina, they are, in legal contemplation, and 
Within the language and purport of the ex- 
tradition law, ‘‘fugitives from justice.’’ This 
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term is intended to embrace those who, hav- 
ing committed a crime in one State, endeavor 
to evade justice by being in another State, 
whither the ordinary process of the State 
where the crime was committed, will not 
reach them. That is the situation of these 
defendants. They are sheltering themselves 
from process by being in another State. 
They are charged with murder in Tennessee, 
and are now where the ordinary process of 
the courts of that State cannot reach them. 
They can only be had for trial in the State 
of the commission of the crime by applica- 
tion to the governor of the State where they 
are to be found, and are proper subjects of 
extradition. The dissenting judge cites an 
appropriate illustration of the legal result of 
the conclusion of the court. ‘‘If,’’ he says, 
‘ta mob occupying the Jersey side of the 
Hudson, should shell the city of New York, 
or from the opposite shore of the Delaware, 
should cannonade the city of Philadelphia, 
they would be liable to no punishment in 
New Jersey, under the decisions of the 
courts, because, ‘in contemplation of law,’ 
the mobs are in New York and Pennsylvania. 
But if it is true, as is contended by the de- 
fendants, that the members of the mob can- 
not be extradited because the mob never was 
in those cities, it would be a singular state of 
things. This ruling would also place Savan- 
nah, Memphis, St. Louis, Cincinnati, Louis- 
ville, and hundreds of other cities and towns 
at the mercy of any mob which might 
assemble, with weapons of long range, across 
the State line.’’ The preamble to the consti- 
tution of these States recites that it was or- 
dained ‘‘to form a more perfect union and 
insure domestic tranquility.’’ Article 4, sec. 
2, cl. 2, provides ‘‘that any person charged 
in any State with treason, felony, or other 
crime, who shall flee from justice and be 
found in another State, shall, on demand of 
the executive authority of the State from 
which he fled be delivered up to be removed 
to the State having jurisdiction of the crime.’’ 
It would be a restricted construction, and 
little calculated to ‘‘form a more perfect union 
and establish domestic tranquility’ to hold 
that a ‘‘fugitive from justice’ in the purview 
of this provision, applies only to persons who, 
being actually as well as potentially in the 
State where the crime was committed, after- 
wards departed the same.’’ 
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NOTES OF RECENT DECISIONS. 


NEGLIGENCE— VIOLATION OF SuNDAY Law.— 
The Supreme Court of Iowa decide in Gross 
v. Miller, 61 N. W. Rep. 385, that it is no 
defense to an action for negligent shooting 
thet at the time of the injury plaintiff and 
defendant were lawfully engaged in shooting 
on the Sabbath. Kinne, J., says inter alia: 

The question is, if two persons are engaged in a 
violation of the Sunday law, and one is injured by the 
negligence or carelessness of the other, may the in- 
jured party recover if he did not otherwise, by his 
own negligence, contribute to produce the injury? 
We think the demurrer was properly sustained. As 
we view the case, the facts pleaded in the answer did 
not, in and of themselves, show, or even tend to show, 
that the violation of the Sunday law by plaintiff was 
the efficient or proximate cause of his injury. It may 
be conceded that the authorities upon this question 
are in conflict; that the earlier cases in some of the 
New England States, as well as many later cases, have 
gone to great extremes in holding that parties who 
were injured while engaged in violating the Sunday 
law could not recover for injuries carelessly or neg- 
ligently inflicted upon them by others. The unrea- 
sonableness of these views have been very justly criti- 
cised by all leading text-writers upon the subject, and 
has met with the condemnation of the courts else- 
where. The following cases will illustrate the theory 
adopted in the line of cases spoken of: McGrath vy. 
Merwin, 112 Mass. 467; Wallace v. Cannon, 88 Ga. 199; 
Wallace vy. Navigation Co., 1384 Mass. 95; Cratty v. 
City of Bangor, 57 Me. 423; Smith v. Railroad Co., 
120 Mass. 490. So apparent was the injustice of this 
rule, adhered to in Massachusetts and some other 
States, that an act was passed by the legislature of 
Massachusetts, providing that in such cases the fact 
that the injured party was engaged in violating the 
Sunday law when he received his injury should not 
be a defense to an action to recover therefor. Gen. 
Laws Mass. 1884, ch. 37. A distinction is attempted 
to be drawn, in some of these cases, between injuries 
received by one while violating the Sunday law, at 
the hands of one not jointly engaged in such illegal 
act, and the case of joint violators of the Sunday law, 
one of whom is injured by the negligence of the other. 
To illustrate, itis held that one who travels on Sun- 
day in violation of the law, and is assaulted by a dog, 
may recover, because, as is claimed, his own illegal act 
was “merely a condition, and not a contributing cause, 
of the wrong” (White v. Lang, 128 Mass. 598), while 
recovery is denied to one who on Sunday assisted an- 
other to clean out a wheel pit, and while doing so 
was injured by his companion. In the latter case it is 
said that “‘the illegal act of the plaintiff was insep- 
arably connected with the cause of action, and con- 
tributed to his injury.” The theory seems to be that 
because plaintiff was engaged with defendant in the 
same illegal work, and the accident was one of the 
risks of the employment, he should not be permitted 
to recover. The same theory would prevent a rail- 
road employee who was working for the company on 
Sunday, and was negligently injured by it, from re- 
covering,—a doctrine abhorrent to our enlightened 
civilization, and fit only to be administered in the 
dark ages. Even in Massachusetts, where the doc- 
trine has been carried to its extreme, if the injury is 
willful, recovery is permitted. 





We do not think that there is any sufficient reason 
why, if two persons are engaged in violating the Sun- 
day law, and without any other contributing cause 
one is injured, he should be denied recovery, or that 
it can be said in such a case, and on such facts alone, 
that the injury was the result ofthe violation of the 
law. Toso hold would be offering a premium for 
negligence, and holding out as an inducement for 
carelessness the fact that Sunday violators owed no 
duty to each other as to the exercise of care to pre- 
vent accidents. Such a doctrine seems to us more 
pernicious in its effect thanis the violation of the 
Sunday law itself. But why should the courts add to 
the violation of this law a penalty which the law it- 
self has not affixed? If one violates the Sunday law, 
he is amenable to the State,—is subject to the punish- 
ment inflicted by statute. We cannot see, upon prin- 
ciple, why the mere act of violating such a law should 
in any case be held a contributing cause to the injury 
if one follows. Ifthe boys had not gone to the woods, 
the accident would not have happened; and the same 
is true if they had not beenin existence. So far ag 
the pleadings show, there is nothing surrounding this 
accident that was in any way peculiar to the day upon 
which it happened. It was not more likely to hap- 
pen upon Sunday than on any other day. It was not 
a necessary, or even, we think, probable, result of the 
violation of the law. At most, it can be said thatit 
was a result which, though not to be expected, might 
happen. We believe most of the cases agree that the 
violation of the law, in order to prevent a recovery in 
such cases, must have been the proximate or efficient 
cause of the accident. The difficulty seems to be in 
determining what is an efficient or proximate cause of 
an injury in any given case. The proximate cause is 
the one which necessarily sets the other causes in 
operation. Justice Dixon, in Sutton vy. Town of 
Waukatoso, 29 Wis. 21, in speaking of the rule of law 
applicable to cases like that at bar, and in criticising 
the Massachusetts cases, says: ‘First, that one party 
to the action, when called upon to answer for the 
consequences of his own wrongful act done to the 
other, cannot allege or reply the separate or distinct 
wrongful act of the other, done, not to himself, nor 
to his injury, and not necessarily connected with, or 
leading to, or causing or producing, the wrongful 
act complained of; and, secondly, that the fault, 
want of due care, or negligence on the part of the 
plaintiff which will preclude a recovery for the injury 
complained of, as contributing to it, must be some act 
or conduct of the plaintiff having the relation to that 
injury of a cause to the effect produced by it. Under 
the operation of the first principle, the defendant 
cannot exonerate himself, or claim immunity from 
the consequences of his own tortious act, voluntarily 
or negligently done to the injury of the plaintiff, on 
the ground that the plaintiff has been guilty of some 
other and independent wrong or violation of law. 
Wrongs or offenses cannot be set off against each other 
in this way. ‘But we should work a confusion of re 
lations, and lend a very doubtful assistance to moral 
ity,’ say the court in Mohoney v. Cook, 26 Pa. St. 349, 
‘if we should allow one offender against the law, to the 
injury of another, to set-off against the plaintiff that 
he, too, is a public offender.’ Himself guilty of 8 
wrong not independent on nor caused by that charged 
against the plaintiff, but arising from his own volun 
tary act or his neglect, the defendant cannot assume 
the championship of public rights, nor to prosecute 
the plaintiff as an offender against the laws of the 
State, and thus to impose upon him a penalty many 
times greater than what those laws prescribe.” These 
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principles and this reasoning seem to us applicable 
to the case at bar. There can be nosound reason why 
one who, while violating the Sunday law, through 
negligence injures another, should be permitted to 
shield himself from the wrong committed by charging 
the injured person with the commission of some other 
violation of law, which was not the usual or necessary 
result of the injured party’s disregard of the law. 
Persons thus injured are not, because of their viola- 
tion of the Sunday law, placed beyond the pale of the 
protection of the law generally, so as to prevent re- 
covery for injuries negligently inflicted by others, to 
which the injured party did not contribute. 





CrminaL Law —S LANDER — EvipENcE— 
InnuENDO.—In Dickson v. State, decided by 
the Texas Criminal Court of Appeals, which 
was a prosecution for slander, it was held that 
where the language used by defendant is am- 
biguous, testimony explaining what the wit- 
ness understood by it is admissible. The 
court says: 

The appellant complains that the court erred in per- 
mitting the county attorney to ask the witness what 
appellant meant by saying that, ‘“‘Ed Henry was 
monkeying with Jule Chambless,” and in permitting 
the witness to answer that ‘‘said Henry was having 
carnal knowledge of her,’ because the question called 
for the opinion of the witness, who should state only 
what was said, and not what was meant, that being 
the question for the jury. The complaint alleges that 
appellant used the language, and, by innuendo, stated 
it meant ‘Henry was having carnal knowledge of her, 
the said Jule Chambless.”” Can the matter alleged by 
innuendo be proven? It is held in this State that the 
truth of an innuendo may be proven. In Rid- 
dle’s Case, 30 Tex. App. 426, 17 S. W. Rep. 
1078 Judge White says that having alleged the 
slanderous words, with an innuendo which would 
go to establish an offense, if proved, it was 
necessary to prove the innuendo as substantially 
as the slanderous words themselves. See, also, Berry’s 
Case, 27 Tex. App. 484, 11S. W. Rep. 521; 2 Whart. 
Cr. Law (8th Ed.) § 1661. It is true, Mr. Bishop says, 
aninnuendo does not admit of being sustained by 
proof. Bish. Cr. Proc. 798; Townsh. Sland. & L. §§ 
835, 342. This is where, under the rules of criminal 
pleading, the circumstances necessary to explain the 
meaning of slanderous words are stated in the indict- 
ment by way of inducement and the only office of the 
innuendo is to refer the libelous words to the facts so 
set forth. 13 Am. & Eng. Enc. Law, p. 501, § 4; 
Townsh. Sland. & L. $§ 129, 808, and notes 1, 2; Id. §§ 
835-337. With us, the office of the innuendo is en- 
larged to explain the meaning of the language spoken, 
and we dispense with the inducement or colloquium, 
and the innuendo may be proven. Now, where the 
words are obviously defamatory, or are clear and un- 
ambiguous, whether defamatory or not, the court and 
jury, and not the witnesses, construe the words; and 
awitness cannot be asked how he understood the 
words, nor what impression was produced on his 
mind on hearing them, and the words are to be con- 
strued in their ordinary and usual sense. When, on 
the other hand, the language is ambiguous as to its 
import or signification, and the words used are not 
ordinary, but are local, technical, or slang terms, evi- 
dence is admissible to explain their meaning, and the 
testimony of hearers is admissible as to how they un- 





derstood the words. The question is in what sense 
the hearer understood the words, for slander and 
damage consist, not in the intent of the speaker, 
but in the apprehension of the hearers. Townsh- 
Sland. & L. §§ 127, 3884; Dorland v. Pat- 
terson, 238 Wend. 421; Demarest v. Haring, 
6 Cow. 76; Smart v. Blanchard, 42 N. H 187; 
Barton v. Holmes, 16 Iowa, 252; Smith v. Miles, 15 Vt. 
245; 18 Am. & Eng. Enc. Law, 585. But such testi- 
mony, which is admitted to show what meaning hear- 
ers of common understanding would and did ascribe 
to the words, is not conclusive on the jury. Nelson v. 
Borchenius, 52 Ill. 236; Vanderlip v. Roe, 23 Pa. St. 
82; Wimer v. Allbaugh (Iowa), 42 N. W. Rep. 587. 
Hence we do not think the court erredin permitting 
the questions complained of to be asked. 








ALTERATION OF INSTRUMENTS. 


The rule of law is well settled that where 
an instrument evidencing a contract of any 
kind is altered or changed in any material 
respect by the payee or other party to be 
benefited thereby, after the same has been 
executed and delivered, it will become void in 
toto, and no action can be maintained thereon. 
The reason of the rule is that the instrumeat 
as altered is not the same as it was when ex- 
ecuted. The obligor has the right to stand 
upon the very terms of the contract he exe- 
cutes without any variation whatever. An- 
other very essential reason is, the law visits 
this blighting effect upon an altered instru- 
ment for the purpose of throwing around 
these contracts a necessary protection to pre- 
vent and discourage fraudulent changes and 
alterations which might be ruinous to the 
maker. The rule is a wholesome one when 
kept within due bounds, and is probably in- 
voked oftener in cases of promissory notes, 
checks, drafts, bills of exchange and negoti- 
able instruments generally than in other 
cases, by reason of the fact that these form 
so large and important a part of written con- 
tracts in general; but while the rule may be 
oftener applied in cases of this kind, by 
reason of the vast commercial importance of 
such instruments, it is, nevertheless, just as 
applicable to deeds, leases, building and 
other contracts, bonds, mortgages, cove- 
nants, powers of attorney, etc. Where any 
instrument is materially altered, it thereafter 
has no more force or effect than a forged 
writing.' 

1 Stephens v. Graham, 7 S. & R. 505; Wood v. Steel, 
6 Wall. 80; Kennedy v. Bank, 38 Pa. St. 347; Martin 


v. Thomas, 24 How. 315; Overton v. Mathews, 35 Ark. 
146; Hollis v. Harris, 11 South. Rep. 377; McIntyre v. 
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While the principle announced above is the 
general rule, there are some well-defined ex- 
ceptions to the rule itself, as well as instances 
in which the rule is not applicable. It often 
becomes necessary to inquire into the status 
of the parties to ascertain where the onus 
probandi rests; to learn which party is at 
fault; to inquire if a fraud has been per- 
petrated ; whether the alteration be made by 
a stranger or a party; whether the party 
claiming under the instrument be a bona jide 
holder or not; whether blanks have been 
properly or improperly filled since execution, 
by whom and with what intent; whether the 
alteration be apparent or not; questions of 
fact for the jury and law for the court, etc. 
These and other inquiries that might arise 
on an issue of non est factum will afford an 
inviting field for research and thoughtful 
study. 

Ordinarily, it is not difficult to ascertain 
what is a material alteration. Any change 
that shows a different contract from that 
agreed upon by the parties, made after exe- 
cution and delivery, by a party in interest or 
with his consent or connivance, will vitiate 
the instrument. Ina note for merchantable 
neat stock the word ‘‘ young’’ was inserted 
before the word stock. This was held ma- 
terial.? And an alteration extending the time 
of payment is material.® So is substituting 
the name of one maker for another. Anda 
note payable at a certain future date is ma- 
terially altered if changed so as to be due on 
demand.’ Where the words ‘‘ and company’’ 
are wrongfully added to the name of a maker 
of an instrument it will be vitiated.® So is 
an alteration making a note payable at a cer- 
Velte, 153 Pa. St. 350; Sanders v. Bagwell, 16 S. E. 

tep. 770; Lemay v. Williams, 32 Ark. 166; Reese v. 
U.S., 9 Wall. 13; Inglish v. Breneman, 5 Ark. 377; 
Taylor v. Moore, 20 S. W. Rep. 58; Walton Plow Co. 
v. Campbell, 85 Neb. 173; Bank v. Hall, 83 Iowa, 645; 
L. R. Trust Co. v. Martin, 57 Ark. 277; Van Horne v. 
Dorrance, 2 Dall. 304; Nesbitt v. Turner, 155 Pa. St. 
429; Warder v. Willyard, 46 Minn. 531; Montgomery 
v. Crossthwait, 90 Ala. 553; Fordyce v. Kosminski, 49 
Ark. 40; Palmer v. Poor, 121 Ind. 135; Flannigan v. 
Phelps, 42 Minn. 186; Chism v. Toomer, 27 Ark. 108; 
Sanders v. Bagwell, 82 S. C. 288; Croswell v. Labree, 
81 Me. 44. 

2 Martindale v. Follet,1 N. H. 95; Clute & Bailey 
y. Small, 17 Wend. 238. 

3 Davis vy. Jennie, 1 Met. 221; Davis v. Coleman, 7 
Tred. 424. 

4 Id. 

5 Wheelock v. Freeman, 13 Pick. 165. 

6 Wilde v. Armsby, 6 Cush. (Mass.) 314; Daniel 
Neg. Inst. (4th ed.) Sec. 1878. 








tain bank material.’ And if a note bears in. 
terest at a certain rate after maturity it is ma- 
terial to erase the words ‘‘ after maturity.”’® 
And where a note is indorsed in blank, ad- 
ding the words ‘‘ notice and protest waived” 
will release the indorser.’ A note executed 
by A, and afterwards indorsed, and after in- 
dorsement changed by A to A & Co., is there- 
by vitiated."° A writing was altered by in- 
terlining the words, ‘‘all terms and con- 
ditions includedin above approved, read and 
agreed.’’ This was held material.” A note 
is materially altered by writing a guaranty 
over the signature of theindorser.” Placing 
a seal to the signature is a material alteration 
where the effect is to lengthen the life of the 
note.* Where a note is not to bear interest 
and the payee inserts a rate of interest 
wrongfully, it will be void.” Where no 
blank is left for interest it is material for the 
payee to insert in a note the words, ‘‘the 
note, from and after maturity, shall draw 10 
per cent. interest.’’'® Adding the name of 
an additional maker without the consent of 
the first, will avoid a note.” But in such 
cases the party becoming adaitional maker 
will be bound as upon a new undertaking." 
And if a party sign a note as a joint maker 
after it has been executed, the alteration will 
be material.“ This rule, doubtless, would 
not obtain in those States where by statute 
all notes and kindred obligations executed by 
more than one party are made joint and sev- 
eral. And in no case would the instrument 
be altered materially if the added signature 


7 Ballard, Admr. v. The Franklin Life Ins. Co., 81 
Ind. 239. 

8 Brooks v. Allen, 62 Ind. 401. 

9 Davis v. Eppler, 38 Kan. 629; Andrews v. Sims, 33 
Ark. 771. 

10 Montgomery v. Crossthwait, 90 Ala. 551. 

11 American Publishing Co. v. Fisher, 37 Pac. Rep. 
259. 

12 Beldin v. Hann, 61 Iowa, 42. 

13 Rawson vy. Davidson, 49 Mich. 607. 

14 Davis v. Henry, 138 Neb. 497; Woodworth ¥. 
Anderson, 63 Iowa, 503; Bank v. Clark, 51 Iowa, 273; 
Bank vy. Hall, 50 N. W. Rep. 944; Little Rock Trust 
Co. vy. Martin, 57 Ark. 277. 

15 Wyerhauser v. Dun, 100 N. Y. 150. 

16 Singleton v. MceQuerry, 85 Ky. 41; Bower’s Admr. 
v. Briggs, 20 Ind. 189; Wallace v. Jewell, 21 Ohio St. 
163; Browning v. Gosnell, 59 N. W. Rep. 340; Henry 
v. Coates, 20 Ind. 189; Browning v. Gosnell, 59 N. W. 
Rep. 340. 

17 Dickerman vy. Miner, 43 Towa, 508; People ¥ 
Brown, 2 Doug. (Mich.) 9; Browning y. Gosnell, 8 
N. W. Rep. 340. 

18 Sullivan v. Rudisill, 63 Iowa, 158. 

19 Mersman v. Werges, 112 U. S. 139. 
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be only that of a surety, though the maker 
do not consent.” Erasing the name of the 
payee in a note, and inserting another in- 
stead, is material.24_ A note payable to A, or 
order, is vitiated by an alteration making it 
payable to A or bearer.” So is the insertion 
of the words ‘‘or order’’ after the name of 
the payee, material.” And erasing the word 
‘order’? and inserting ‘‘ bearer’’ has like ef- 
fect. Where no place of payment is desig- 
nated in an instrument, inserting a place 
other than the residence or place of business 
of the maker will avoid it. If amortgagee 
alter the mortgage so as to secure a larger 
amount than was intended, it will be vi- 
tiated. Nor is it necessary that the altera- 
tion be to the disadvantage of the maker of 
the instrument. If it is material, though 
plainly in his favor, the instrument will be- 
come void.” But if the instrument be 
changed, even by the payee or other party in 
interest, to conform to the real intent of the 
parties, though the maker does not consent 
and the alteration be really material, this will 
not avoid the obligation. The law will pre- 
sume the consent of the maker.* Ordinarily 
the insertion of the words ‘‘ or bearer,’’ will 
not be material,” and an instrument executed 
by two or more, and changed to read ‘‘ we ’’ 
promise to pay, instead of ‘‘I,’’ is not inval- 
idated.* It is not material to fill up a blank 
space left in a deed for the consideration, if 
it be filled correctly,*! nor is the addition of 
an‘‘X’’ to a signature.*? A note which is 
intended to bear interest at a certain rate is 
not materially altered by the insertion of the 
proper rate.” Altering the figures in the 
corner of a note will not invalidate it where 
the correct amount is stated in writing in 


*” Bell v. Mahin, 69 Iowa, 408; Horn vy. Newton City 
Bank, 82 Kan. 518, 

*1 Union National Bank y. Roberts, 45 Wis. 373. 

* Taylor v. Moore, 20 8. W. Rep. 53. 

% Needles vy. Shaffer, 60 Iowa, 65. 

** Townsend v. Star Wagon Co., 10 Neb. 615. 

% Johnson vy. Moore, 33 Kan. 90. 

* Anderson v. Bellinger, 87 Ala. 334; Taylor v. 
Johnson, Governor, for use, etc., 17 Ga. 521; Elbert vy. 
McClelland, 8 Bush (Ky.), 577. 

7 McRaven v. Crisler, 53 Miss. 542; First National 
Bank of Springtield v. Ryan, 31 Ill. 271; Clute & Bailey 
V. Small, 17 Wend. 238. 

% Croswell v. Labree, 81 Me. 44. 

*® Green v. Beckner, 29 N. E. Rep. 172. 

® Murray vy. Klinzing, 29 Atl. Rep. 244. 

| King y. Rea, 13 Cal. 69. 

® First National Bank v. Carson, 60 Mich. 482. 

% Johnson Harvester Co. v. McLean, 57 Wis. 258. 





the body of the instrument. The figures 
are no part of the note proper.* In short, 
any alteration whatever that does not in some 
material way, change the status or liability 
of the parties, or the contract as it was 
agreed upon, will not vitiate the instrument, 
no matter with what intent or purpose the 
alteration be made, nor by whom.® And an 
alteration made innocently and without any 
fraudulent intent, this will not cancel the 
debt, though the identity of the instrument 
be destroyed by the alteration,” and it has 
been held that such an alteration will not 
even invalidate the instrument itself ;*’ so, 
too, itis held that even a material alteration 
can be ratified ;* the ratification may be in- 
ferred, just as any other fact. Andif the 
parties recognize the altered instrument this 
will be a waiver ;* but the ratification must 
be made with the knowledge that there has 
been an alteration,* and an alteration is held 
to be ratified where the party to be charged 
gives a new instrument for the one altered.* 
Whether an instrument has been altered or 
not, or whether it bears upon its face sus- 
picious appearances such as would require a 
purchaser to make inquiry, being matters ap- 
parent, one way or the other, from an in- 
spection, are questions of law for the court. 
And when the alteration is so apparent the 
materiality thereof, as well as the intent with 
which it was made, will be questions for the 
court.” It will be a question of fact for a 
jury whether an alteration, apparent on the 
face of the instrument, was made before or 
after execution ;** and where an instrument 
is shown to be altered it may be introduced 


% Fuller v. Green, 64 Wis. 159. 

3% Vogle v. Ripper, 34 Ill. 100; Hunt v. Gray, 35 N. 
J. 227; Brett v. Marston, 45 Me. 401; Randolph Com. 
Paper, Sec. 1764; Van Brunt v. Eoff, 35 Barb. 501; 
Martin v. The Tradesmens’ Insurance Co., 101 N. Y. 
498; Nichols v. Johnson, 10 Conn. 192; Sullivan v. 
Rudisill, 63 Iowa, 158; Adair v. England, 58 Iowa, 314. 

% Clute & Bailey v. Small, 17 Wend. 238. 

87 Montgomery v. Crossthwait, 90 Ala. 553. 

8 Janney, Semple & Co. v. Goehringer, 54 N. W. 
Rep. 481. 

89 Nesbitt v. Turner, 152 Pa. St. 429. 

4 Wright v. Buck, 62 N. H. 656. 

41 Paramore v. Lindsey, 63 Mo. 63; Stillwell v. Pat- 
ton, 108 Mo. 352; Overton v. Mathews, 35 Ark. 146. 

42 Pritchard v. Smith, 77 Ga. 463; Cochran v. Ne- 
beker, 48 Ind. 459; Bowers v. Jewell, 2 N. H. 543. 

43 Hunt v. Gray, 35 N. J. 227. 

44 Wilson v. Hays, 40 Minn. 531; President etc., 
Cumberland Bank vy. Hall, 1 Halst. 215; Sayre v. Rey 
nolds & Camp, Admrs., 2 South. Rep. 787; Cochran v 
Nebeker, 48 Ind. 460; Bowers vy. Jewell, 2 N. H. 543. 
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in evidence, and the question whether it was 
altered before or after execution, by a party 
in interest or a stranger, with or without 
fraudulent intent, are all questions of fact to 
be submitted to the jury under proper in- 
structions.* 

Bona Fide Holder.—The general rule, 
where one executes a note or other instru- 
ment in blank, either as respects the amount, 
date, rate of interest, etc., and delivers it to 
another person, to be by him used in the 
usual course of business, is, the law pre- 
sumes, an authority delegated to such person 
to fill up the blanks at his option. And 
where there is an alteration by filling up such 
blanks, the person making the same will be 
deemed in law the agent of the maker for 
this purpose, and an innocent holder for 
value will be protected.“ The rule is well 
stated by the Supreme Court of Iowa in this 
language: ‘‘Since the defendant, by execut- 
ing the note and delivering it with a blank in 
it for the insertion of the interest, and there- 
by placed it in the power of the payee to do 
the wrong, as between him and the plaintiff, 
a bona fide purchaser for value, he ought to 


suffer any loss resulting therefrom.’ <A 
similiar case was where a promissory note 
bore monthly interest, but the rate was left 
blank and afterwards filled in by the payee, 
the maker would be liable to a bona jide 


holder.** Such filling up of a blank left in 
an instrument is not an alteration. It is 
simply supplying an optional date, rate of 
interest, etc., and will not preclude a recov- 
ery according to the real contract. When 
blanks are left in an instrument that can be 
easily filled up without any appearance of 
suspicion, the law holds that the instrument 
itself manifests that it should have some 
date, or run at some rate of interest, be for 
some amount, etc., and ‘‘if the note has 
passed into the hands of an innocent holder, 
there would be no doubt that he could re- 
cover the principal and interest as the note 
stands, because the maker, by leaving the 


4 Wyerhauser v. Dun, 100 N. Y. 150. 

46 Rainbolt v. Eddy, 34 Iowa, 440. 

47 Fisher v. Dennis, 6 Cal.577; McCramer v. Thomp- 
son, 21 Iowa, 244; Ins, Co. v. Brooks, 3 L. R. 402; 
Overton v. Mathews, 35 Ark. 146. 

4 Bechtel’s Appeal, 133 Pa. St. 367; Visher v. Web- 
ster, 8 Cal. 109. 

49 McDonald vy. Muscatine National Bank, 27 Iowa, 
319, 322; Johnson Harvester Co. vy. McLean, 57 Wis. 
258. 





rate of interest blank, placed it in the power 
of the payee to practice a deception for 
which, as against third parties, the maker 
would have to suffer.’ Where a blank is 
left in an instrument after delivery, the law 
implies authority in any holder to fill same 
up at his discretion.“ Who is an innocent 
holder, may often be a question of some dif- 
ficulty; but it may be stated as a general 
rule that anyone who, in good faith, in the 
usual course of business, for value, without 
notice of equities or defenses, before matu- 
rity, comes into possession of negotiable paper 
of any kind, will be entitled to the protec- 
tion of a bona jide holder,® and anyone who 
parts with a valuable consideration and takes 
in payment therefor a note or other instru- 
ment, fair upon its face, is a bona jide holder 
for value. If a bank. discounts a note fora 
customer, and places the proceeds to his 
credit, it is a bona holder of the paper so 
purchased,” and where a promissory note is 
indorsed to a creditor in payment, in whole 
or in part, of a pre-existing debt, the pur- 
chaser is a holder for value.“ The ruleis 
founded on the recognized principle that “‘it 
is for the benefit and convenience of the 
commercial world to give as wide an extent 
as practicable to the credit and circulation of 
negotiable paper, that it may pass, not only 
as security for new purchases and advances 
made upon the transfer thereof, but also in 
payment of, and as security for, pre-existing 
debts. The creditor is thereby enabled to 
realize or to secure his debt, and thus may 
safely give a prolonged credit, or forbear 
from taking any legal steps to enforce his 
rights. The debtor also has the advantage 
of making his negotiable securities of equiv- 
alent value to cash.’ Indeed, the rule of 
law is so liberal towards the purchaser for 
value that he will be considered a bona fide 
holder, even though he might have ascer- 
tained by inquiry that the note or other in- 


50 Bank v. McCord, 4 Dana (Ky.), 191; Van Duser 
v. Howe, 21 N. Y. 53; Bank of Pittsburg y. Neal, 2 
How. 96; Androscoggin Bank y. Kimball, 10 Cush.} 
Abbott v. Rose, 62 Me. 194; Greenfield Savings Bank 
v. Stowell, 128 Mass. 196, 198; First National Bank of 
Decatur v. Johnson, 11 South. Rep. 690. 

51 Robinson v. Lair, 31 Iowa, 9. 

52 Benton v. Bank, 26 S. W. Rep. 975. 

53 2 Doug. (Mich.) 413; Townsley v. Somrall, 2 Pet. 
170; Herman y. Gunter, 83 Tex. 66; First National 
Bank of Decatur y. Johnson, 11 South. Rep. 690- 

54 Swift v. Tyson, 16 Pet. 1. 

55 Matson v. Alley, 14 1IIl. 284. 
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strument had been paid before he purchased 
it. Nothing less than bad faith on the part of 
the purchaser will cha~ge him with notice of 
defenses, and the onus is on the party al- 
leging this to show it.” 

Spoliation.—When the alteration, though 
it be material, and though it radically change 
the tenor of the contract, and be for the 
manifest advantage of the party claiming un- 
der it, is done by a stranger without his con- 
sent, this will not operate to defeat a recovery 
on the instrument as it was originally exe- 
cuted. The law regards the act of a stranger, 
in changing the terms of a contract, as 
simply a mutilation or spoliation, and does 
not visit the instrument so altered with the 
blighting effect that would result from a 
fraudulent alteration by a party,” and where 
an instrument is so altered by a stranger it 
remains valid between the parties as originally 
written, and if the instrument be declared 
on in its altered form, the declaration may 
be amended at the trial to conform to the 
original terms as agreed upon by the parties 
and the evidence of such facts. Though 
an instrument be fraudulently altered by the 
agent of the payee to whom the collection 
thereof has been intrusted, this will not avoid 
it, as the payee is not chargeable in law with 
such an act. An agent with authority to 
make collection has not authority to destroy 
the instrument by an alteration.” It has 
been held by many courts of the highest re- 
spectability and learning, with much good 


58 Crockett v. Thompson, 5 Sneed, 342; Nichols v. 
Johnson, 10 Conn. 192; Neff v. Horner, 63 Pa. St. 327; 
Bigelow & Hoagland v. Stelphen, 35 Vt. 821; Hunt v. 
Gray, 35 N. J. 227; Bridges v. Winters, 42 Miss. 135; 
Medlia v. Platte County, 8 Mo. 235; Anderson vy. Bel- 
linger, 87 Ala. 384; Den vy. Wright, 2 Halst. 175; Pier- 
son vy. Grimes, 30 Ind. 129; Cochran v. Nebeker, 48 
Ind. 459; Langenberger vy. Kroeger, 4 Cal. 147; Lee 
y. Alexander, 9B. Mon. (Ky.) 25; Terry & Bell v. 
Hazlewood, 1 Duval (Ky.), 140; Ford, Admr. y. Ford, 
17 Pick. 418; Blakely v. Johnson, 13 Bush (Ky.), 197; 
Lubbering vy. Kohlbrecher, 22 Mo. 596; Whitlock y. 
Moncriet, 10 Or. 166; Daniel Neg. Inst. (4th ed.) Sec. 
1378a; Randolph Com. Paper, Sec. 1764; Tiedeman 
Com. Paper, Sec. 392; Eckert v. Louis, 84 Ind. 99; 
Ballard, Admr. v. The Franklin Fire Ins. Co., 81 Ind. 
239; Brooks y. Allen, 62 Ind. 401. 

5’ Union National Bank v. Roberts, 45 Wis. 373. 

8 Huntv. Gray, 85 N. J. 227; White Sewing Ma- 
chine Co. vy. Dakin, 86 Mich. 588; Kingan & Co. v. Sil- 
vers, 87 N. E. Rep. 418. 

%® Woodworth y. Bank of America, 19 Johns. 391; 
Reese vy. Overbaugh, 6 Cow. 746; Lubbering y. Kol- 
brecher, 22 Mo. 596; Lee v. Alexander, 9 B. Mon. 
(Ky.) 25; Boyd v. McConnell, 10 Humph. 68; Ford v. 
Ford, 17 Pick. 418. 





reason, that it must appear that an alteration 
was made by a party to a contract, or at least 
with his consent or knowledge, and that in 
the absence of such a showing the instru- 
ment will not be affected by any alteration.” 
Indeed, the doctrine holding an altered in- 
strument void unless the party claiming a 
right by reason of the alteration brings hin - 
self within some of the recognized principles 
of law which entitle him to relief; a doctrine 
that has for its only merit little if anything 
more than a naked technicality; a doctrine 
that must have the harshest effect; should 
receive little encouragement from the courts. 
Such a rule has been condemned by a learned 
court, in the following language: ‘‘A doc- 
trine so repugnant to common sense and jus- 
tice, which inflicts on the innocent party all 
the losses occasioned by mistake, by ac- 
cident or by the wrongful act of third per- 
sons, ought to have the unequivocal support 
of unbroken authority before a court is bound 
to surrender its judgment to what deserves 
no better name than a technical quibble.’’® 
There may be some scattering early decisions 
in conflict with this view of the law, but it is 
sanctioned by authority; is sustained by 
natural justice and right, and fortified by the 
most unanswerable reasoning. 

Presumptions of Law. — When it appears 
that there have been alterations of an instru- 
ment, unless there be something to show that 
a party in interest has acted in bad faith, an 
alteration or interlineation will be presumed 
to have been made contemporaneously with 
or prior to the delivery. The law does not 
presume fraud or that parties have acted in 
bad faith.’ But this presumption does not 
apply where it is shown that an instrument 
has been altered after delivery. When this 
is the case, the presumption is rather that 


6 U. S.v. Spaulding, 2 Me. 476, quoted with ap- 
proval in Murray v. Graham, 29 Lowa, 250. 

61 Franklin v. Baker, 48 Ohio St. 296; Bailey v. Tay- 
lor, 11 Conn. 31; Paramore y. Lindsey, 63 Mo. 68; 
Stilwell v. Patton, 108 Mo. 352; Little v. Herndon, 10 
Wall. 26; Kendrick v. Latham, 25 Fla. 819; Gist, 
Admr. v. Gans, 30 Ark. 285; Hanrick vy. Patrick, 119 
U. 8.156; Hagan v. Merchants’ & Bankers’ Ins. Co., 
81 Iowa, 321; Wilson v. Hays, 40 Minn. 531; President 
etc., Cumberland Bank vy. Hall, 1 Halst. 215; Houston 
v. Jordan, 82 Tex. 352; Harding v. Des Moines Na- 
tional Bank, 81 Iowa, 499. 

62 Eckert v. Louis, 84 Ind. 99; Cochran y. Nebeker, 
48 Ind. 459; Bowers vy. Jewell, 2 N. H. 548; Robinson 
v. Reed, 46 Iowa, 220; Shraeder v. Webster, 55 N. W 
Rep. 569; Croswell v. Labree, 81 Me. 44. 
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the alteration was made by the holder, and 
the onus will be on him to explain it.* It 
has been held that in the absence of any evi- 
dence an alteration will be presumed to have 
been made subsequent to delivery. But 
this case is contrary to the great weight of 
authority as well as good reason.® There is 
a series of decisions that hold an instrument 
altered in the date or interest in a way to 
make it due one day sooner or later, or draw 
interest a day or two more than intended, 
even when blanks are left for date, interest, 
etc., and though it bear no suspicion on its 
face, to be void even as to innocent holders 
for value.“ It would certainly be going far 
to extend the rule beyond this. To sustain 
this position it would seem necessary to pre- 
sume that a party would commit forgery or 
defraud his neighbor for a few cents. Surely, 
this is a violent presumption. The presump- 
tion of common honesty, or an innocent 
mistake, or the correction of an error in 
drawing the instrument, or that it was altered 
before delivery or with consent, would be 
more charitable if not more proper. A con- 
trary rule unnecessarily hampers the security 
of commercial paper. The largest part of 
the business transactions of the country are 
carried on through the medium of negotiable 
paper, and every facility for safe circulation 
should be readily accorded such instruments 
by the courts. A just presumption of good 
faith and fair dealing would sustain the 
paper; would give stability to such instru- 
ments generally; would enhance their value 
as property and security, and fully accord 
with the presumption of good faith in all 
transactions. Any court would hold the 
maker of a note liable to an innocent holder 
before maturity, though it may have been 
paid. Yet the injury flowing from an altera- 
tion of a few cents would be nominal com- 

6 Hills v. Barnes, 11 N. H. 395. 

64 Gooch v. Bryant, 13 Me. 386; Woodworth v. Bank 
of America, 19 Johns. 391; Reese v. Overbaugh, 6 
Cow. 746; Lubbering v. Kolhbrecher, 22 Mo. 596; Lee 
v. Alexander, 9 B. Mon. (Ky.) 25; Boyd v. McConnell, 
10 Hump. 68; Ford v. Ford, 17 Pick. 418. 

® Craighead v. McLoney, 14 Cent. L. J. 192; Ken- 
nedy v. Laneaster Co. Bank, 18 Pa. St. 347; Stephens 
v. Graham, 7S. & R. 505; Little Rock Trust Co. v. 
Martin, 57 Ark. 277. 

6 Turner v. Weston, 16 N. Y. 772; Montgomery v. 
Crossthwait, 90 Ala. 553; Anderson vy. Bellinger, 87 
Ala. 334; Gist, Admr. v. Gans, 30 Ark. 285; Franklin 
v. Baker, 48 Ohio St. 295; Putnam v. Clark, 33 N. J. 


Eq. 338; Chism v. Toomer, 27 Ark. 108; Harris v. 
Bank, 22 Fla. 284. 





pared to this. Yet the reason for this rule is 
to give stability to commercial paper. The 
onus of showing an alteration is on the party 
alleging it if there is nothing on the face of 
the instrument to excite suspicion or in- 
quiry,” but the burden will be on the holder 
of an instrument if it appear suspicious or 
be established that the alteration was his act, 
to explain it.* If the alteration is patent 
and to the advantage of the holder the onus 
is on him to rebut these facts.” So, where 
an alteration is admitted, the holder must 
bring himself within some of the rules which 
protect him.” And where a party files a bill 
to cancel an instrument, alleging an altera- 
tion, the onus is on him to establish it.” 

Nashville, Ark. W. C. Ropeers. 

& Elbert v. McClelland, 8 Bush (Ky.), 577; Shroeder 
v. Webster, 55 N. W. Rep. 569; Dewes v. Bluntzer, 70 
Tex. 406; Croswell v. Labree, 81 Me. 44. 

6 Elgin v. Hall, 82 Va. 680; Appeal of Hess, 134 Pa, 
St. 31; Johnson v. First National Bank, 28 Neb. 792; 
Barclift v. Treece, 77 Ala. 528; Davis v. Jenney, 1 
Met. 221; Hodnett’s Administratrix v. Pace’s Admin- 
istratrix, 84 Va. 873. 

69 Chism v. Toomer, 27 Ark. 108; Harris v. Bank of 


Jacksonville, 22 Fla. 140. 
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INTERSTATE EXTRADITION—ADTHORITY OF 
STATE GOVERNOR. 


STATE V. HALL. 


Supreme Court of North Carolina, December 27, 1894. 


1, One who has not actually been within the terri- 
torial limits of a State since the commission of the 
crime with which he is charged, though it was con- 
structively committed therein, cannot ‘‘flee from jus- 
tice and be found in another State,”’ within Const. U. 
S. art. 4, § 2, cl. 2, providing that a person so doing 
shall be surrendered on demand of the State from 
which he fled. 


2. In the absence of astatute requiring him to do 80, 
the governor of North Carolina has no authority to 
surrender, upon requisition of another State, a person 
who is charged with crime therein, but who has not 
fled from justice, within the meaning of Const. U.S. 
art. 4, § 2, cl. 2. 


8. A State may provide by statute for the surrender 
upon requisition of persons indictable for crime in an- 
other State, although they are not fugitives from jus- 
tice. 

AVERY, J.: This case upon former appeal is 
reported in 114 N. C. 909, 19S. E. Rep. 602. The 
petitioners, Hall and Dockery, were incarcerated 
in the jail of Cherokee county on a warrant issued 
by a justice of the peace charging them with be- 
ing fugitives from justice from Tennessee for 
killing in said State one Andrew Bryson. The 
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judge refused to discharge the prisoners, and re- 
committed them to jail to await the warrant of 
extradiction, and they appealed. After setting 
out the affidavit and the warrant of the justice of 
the peace, and their arrest thereunder, they show 
that at fall term, 1892, they were indicted for the 
murder of Andrew Bryson; and at spring term, 
1893, were tried and convicted; and appealed to 
the Supreme Court and obtained a new trial (set- 
ting out the judgment of the last mentioned 
court). They further show that at spring term, 
1894, the judgment and opinion of the Supreme 
Court were filed in the said Superior Court, and 
they, being brought to the bar of the court, de- 
manded a trial by jury; whereupon the judge in- 
formed the solicitor that he must either try the 
prisoners, or they would be entitled to their dis- 
charge; and thereupon the solicitor entered a nol. 
pros.,and the prisoners were discharged. They 
further show that immediately thereafter they 
were arrested and taken in custody by the sheriff 
upon the warrant of the justice of the peace, and 
that they are advised and believed that, under 
the constitution and laws of the State and United 
States, they are entitled to a jury trial upon said 
indictment in the State of North Carolina, and 
that they still stand charged with the murder of 
said Bryson in the courts of this State, and can- 
not, while so charged, be committed or extra- 
dicted to the State of Tennessee for trial for the 
same offense. The petitioners further show that, 
at the time of the alleged killing of Bryson, they 
were notin Tennessee, nor have they been in 
said State since the alleged killing; and they are 
not fugitives from justice from Tennessee; and 
they are, and ever have been, citizens of North 
Carolina, and at the time of the alleged killing of 
Bryson were actually in North Carolina, and 
have not since been in Tennessee. They further 
show that they are not guilty of the alleged mur- 
der in the State of Tennessee or elsewhere, and 
pray that the writ of habeas corpus may issue, 
directed to the sheriff and to whomsoever may 
hold your petitioners in custody, commanding 
him or them to have your petitioners before 
your honor immediately for the purpose of in- 
quiring into the cause of their commitment and 
detention, and that they may be discharged from 
custody. 

The defendants were arrested and are now held 
under the statute (Code § 1165), which provides 
that any one of certain judicial officers therein 
named, ‘‘on satisfactory information laid before 
him, that any fugitive in the State has committed, 
out of the State and within the United States, 
any offense which by the law of the State in 
which the offense was committed, is punishable 
either capitally or by imprisonment for one year 
or upwards in any State prison, shall have full 
power and authority, and is hereby required to 
issue a warrant for said fugitive and commit him 
to any jail within the State for the space of six 
months unless sooner demanded by the authori- 
ties of the State wherein the offense may have 





been committed, pursuant to the act of congress 
in that case made and provided,” etc. It is man- 
fest that the prisoners cannot be lawfully de- 
tained, under the unmistakable language of the 
law, unless it has been made to appear that they 
are liable to extradiction under the act of con- 
gress, passed in pursuance of article 4, § 2, cl. 2, 
of the constitution of the United States, in order 
to provide for the surrender of persons charged 
with criminal offenses ‘“‘who shall flee from 
justice and be found in another State.’ The 
prisoners were tried for murder in Cherokee 
county, and upon appeal it was held (114 N.C. 
919, 19S. E. Rep. 602) that, if the deceased at 
the time of receiving tbe fatal injury was in the 
State of Tennessee, and the prisoners were in the 
State of North Carolina, the courts of the former 
commonwealth alone had jurisdiction of the of- 
fense. The prisoners, if such were the facts, were 
deemed by the law to have accompanied the 
deadly missile sent by them across the border, 
and to have been constructively present when the 
fatal wound was actually inflicted. As our stat- 
ute confers no power to detain in custody or to 
surrender, at the demand of the executive of an- 
other State, any person who does not fall within 
the definition ofa ‘fugitive from justice,”’ ac- 
cording to the interpretation given by the courts 
of the United States to the clause of the federal 
constitution providing for interstate extradition, 
and the act of congress passed in pursuance of it, 
the only question before us is whether a person 
can, in contemplation of law, ‘‘flee from justice” 
in the State of Tennessee when he has never 
been actually, but only constructively, within its 
territorial limits. Upon this question there is 
abundant authority, emanating, not only from 
the foremost text writers and some of the ablest 
jurists of the most respectable State courts, but 
from the Supreme Court of the United States, 
whose peculiar province it is to declare what in- 
terpretation shall be given to the federal consti- 
tution and the statutes enacted by congress in 
pursuance ofits provisions, which are declared 
by that instrument to be the supreme law of the 
land. If we can surrender under our statute only 
fugitives within the meaning of the act of con- 
gress, it would seem sufficient to cite Lx parte 
Reggel, 114 U. S. 642, 5 Sup. Cr. Rep. 1148, 
where it is held that a person arrested as a fugi- 
tive has a right ‘‘to insist upon proof that he was 
within the demanding State at the time he is al- 
leged to have committed the crime charged, and 
consequently withdrew from her jurisdiction, so 
that he could not be reached by her criminal 
process.”’ It is admitted that the prisoners have 
never withdrawn from the jurisdiction of 
the courts of Tennessee, and have never 
been, either at the time when the homi- 
cide was committed or since, exposed to ar- 
rest under process issuing from them. Butina 
case involving so important a principle, and cal- 
culated to excite general interest on the part 
especially of the legal profession, we feel war- 
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ranted is not oniy citing but quoting from other 
authorities. Where a person is charged with 
cheating by false pretenses, by means of a mis- 
representation in writing sent to another State, 
whereby he procures something of value in the 
State to which such writing goes, he is deemed 
to be constructively present where the false pre- 
tense is successfully used, and where the money 
or property is obtained, and is consequently 
liable to be indicted and punished there, if he 
comes within the reach of the process of its 
courts. People v. Adams, 3 Denio, 190. But the 
Supreme Court of Alabama, in a case exactly in 
point (In re Mohr, 73 Ala. 503), state the princi- 
ple applicable here with great clearness and 
force. The defendant was charged with cheating 
by false pretenses a prosecutor in the State of 
Pennsylvania, though it was admitted that he 
had never actually gone within the limits of that 
State. The court said: “It is clear to our minds 
that crimes which are not actually, but are only 
constructively, committed within the jurisdiction 
of the demanding State, do not fall within the 
class of cases intended to be embraced by the 
constitution or act of congress. Such, at least, is 
the rule, unless the criminal afterwards goes into 
such State and departs from it, thus subjecting 
himself to the sovereignty of its jurisdiction. 
The reason is, not that the jurisdiction to try the 
crime is lacking, but that no one can in any sense 
be alleged to have fled from a State, in the domain 
of whose territorial jurisdiction he has never 
been corporally present since the commission of 
the crime.’’ That court cited to sustain this 
view, among other authorities, Whart. Cr. Pl. 
(8th Ed.) 231; Kingsbury’s Case, 106 Mass. 223: 
Ex parte Smith, 3 McLean, 121, Fed. Cas. No. 
12,968; and Wilcox v. Nolze, 34 Ohio St. 520. 
Bouvier (Law Dict. 551) defines a ‘fugitive from 
justice’? as *‘one who, having committed a crime 
within one jurisdiction, goes into another in order 
to evade the law and avoid punishment.’’ The 
same writer says, also, that the executive of a 
State cannot be called upon to deliver up a person 
charged with a criminal offense in another State, 
unless it appear that such person ‘is a fugitive 
from justice,’ Rapalje (Law Dict. 555) defines a 
“fugitive from justice”’ as ‘one who, having com 
mitted acrime in one jurisdiction, flees there- 
from into another jurisdiction in order to escape 
punishment.’* See, also, 1 Abb. Law Dict. 508, 
for definition of ‘‘fleeing.”” 

To hold that a person who is liable to indict- 
ment only by reason of his constructive presence 
isa fugitive from the justice of a State within 
whose limits he has never gone since the commis- 
sion of the offense, involves as great an error as 
to maintain that one who has stood still, and 
never ventured within the reach of another, has 
fled from him to avoid injury. One who has 
never fled cannot be a fugitive. Jones v. Leonard, 
50 Iowa, 106; 7 Am. & Eng. Enc. Law, 646, and 
note 1; Jd. 647. Moore, in his work on Extra- 
dition (volume 2, § 581 et seq.), after quoting 





the extract already given from Reggel’s Case, 
cites anumber of other cases, wherein governors 
of States, under well-considered opinion of their 
legal advisers, have recognized and acted upon 
the principle that a person cannot be said to flee 
from a place where he has never actually been, 
but to which by a legal fiction he is deemed to have 
followed an agency or instrumentality, put in 
motion by him, to accomplish a criminal purpose. 
Spear (Law Extradition, pp. 396-400) cites and 
discusses the authorities bearing upon the ques- 
tion whether a person can bea fugitive froma 
State into which he has never entered, and not only 
reaches the same conclusion at which we have ar- 
rived, but maintains, arguendo, that a person who 
has been extradited as a fugitive cannot be sent 
back from the demanding State, on requisition of 
the executive who surrendered him, to an- 
swer a crime committed while he was a fugitive, 
because one who is forcibly taken away does not, 
in contemplation of law or in fact, flee from jus- 
tice. The author says that to assume that an ab- 
duction by force, though under legal process, is 
a fleeing, ‘tis a gross absurdity, quite as bad as 
the theory of fugitives by construction.’’ Had it 
not been provided by the constitution of the 
United States (article 4, § 2, cl. 2) that ‘ta per- 
son charged in any State with treason, felony, or 
other crime, who shall flee from justice and be 
found in another State, shall, on demand of the 
executive authority of the State from which he 
has fled be delivered up,”’ etc., the States, as to 
the right to demand and the power to surrender 
fugitives from justice, would have sustained re- 
lations to each other analogous to those existing 
between independent nations. State v. Cutshall, 
110 N. C. 588,158. E. Rep. 261. If no stipula- 
tion by treaty were now in force requiring the 
government of the United States to surrender, 
on requisition of the authorities. of Canada, per- 
sons charged with murder in that Dominion, 
those guilty of such crimes would find this coun- 
try a safe asylum, Inthe absence of any pro- 
vision of law imposing upon the executive of the 
State of North Carolina the duty of surrendering, 
on requisition of the governors of other States, 
any person charged with a criminal offense in 
the demanding States, except such as shall be 
shown to have fled from justice within the mean- 
ing of the federal constitution, the governor must 
search in vain for authority to issue a warrant of 
extradition, in a case like this before us, as was 
in effect conceded in Re Sultan (decided at this 
term), reported in 20S. E. Rep.'375. Whilea 
statute passed now, and making it murder to 
willfully put in motion within the State of North 
Carolina any force which should killa human 
being in a neighboring State, might not be 
amenable to such constitutional objection as that 
discussed in State v. Knight, Tayl. 65 (44), it 
would as to this case be an ex post facto law. 
But in the exercise of its reserved sovereign 
powers, the State may, as an act of comity toa 
sister State, provide by statute for the surrender, 
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upon requisition.*of persons who, like the prison- 
ers, are indictable for murder in janother State, 
though they have never fled from justice. If it 
shall_be proved tnat the prisoners were in fact in 
North Carolina and the] deceased in Tennessee 
when the fatal wound was inflicted, a law may 
still be enacted giving the governor the author- 
ity to issue his warrant and deliver them on req- 
uisition. Meantime it may be asked, what can 
be done to provide for this casus omissus?2 We 
may answer in the language of Spear, supra, p. 
400: ‘Nothing, by any extradition process, un- 
til there is some authority of lawforit. * * * 
State statutes may be enacted to furnish a remedy 
not now supplied by either federal or State law.” 
Were the courts, without any semblance of right, 
to supply the legislative omission, it would be a 
criminal usurpation of authority, more perni- 
cious to the public interests than the escape of, 
not two, but scores of criminals. Appellate 
courts cannot deliberately legislate for the pun- 
ishment of crime without incurring a moral ac- 
countability as grave as that of criminal who suf- 
fers by the usurpation. 

The attorney general, with commendable 
frankness, admitted that he could find no author- 
ity to sustain his contention. It is not pretended 
that a single Appellate court, Federal or State,ora 
respectable law writer, has given any other in- 
terpretation to the law than that adopted by 
us. Courts cannot amend or override constitu- 


tions and statutes, and, upon the higher-law idea, 
anticipate dilatory legislatures by providing for 
the safety of the public in the event that an- 
archists should project deadly missiles across a 


State border. Mobs can be suppressed under the 
common law wherever they may assemble for an 
unlawful purpose and attempt to put such pur- 
pose into execution. But, if they could not, it 
would bethe duty of the legislature, not of the 
courts, to provide for their suppression. If there 
isany foundation for apprehending thatthe dis- 
orderly elements of society are watching for 
opportunity to take life and destroy property, 
provided they can see a way of escape through 
the loopholes of defective laws, the representa- 
tives of the people must be trusted to meet, 
if not anticipate, emergencies as they arise. 
Neither actual nor possible consequences should 
deter jndges from executing the law as it is 
plainly written. The argumentum ab incon- 
venienti when used to bring about a modification 
of a well-established principle of law, should be 
addressed to the law-maker, whose province it is 
to provide a remedy for any evils growing out of 
its enforcement. Addressed to judges under such 
circumstances, it is an invitation or a temptation 
offered to violate their sacred obligations in or- 
der to appease the public. In Spier’s Case, 1 Dev. 
491, the Supreme Court declared the prisoner en- 
titled to his discharge upon a writ of habeas cor- 
pus where the term of the court expired pending 
his trial for murder. because he could not be 
again put in jeopardy for that offense. The de- 





fect in the law was subsequently remedied by 
statute allowing the court to continue into the 
next week if a felony were being tried when the 
week expired. But the court, composed of Tay- 
lor, Hall, and Henderson, did not hesitate for 
a moment because a guilty man might escape. 
On the contrary, Judge Hall said: ‘The guilt 
or innocence of the prisoner is as little the sub- 
ject of inquiry as the merits of any case can be 
when it is brought before this court on a collateral 
question of law.’ Courts enforce laws, not 
simply to punish the guilty, but as well to protect 
the innocent. The law which fails to provide 
for the extradition of a guilty man must be un- 
derstood and adhered to, because it may be in- 
voked asa protection to the innocent , who are 
prosecuted without cause, against the annoyance, 
expense, and invasion of personal liberty in- 
volved in being extradited. There was error. 
The prisoner should have been discharged. 


NoTE —The question determined in the principal 
case is a close one and there are many who will sustain 
the view of Clark, J., who in his dissenting opinion 
insists with much plausibility that “a person 
who places himself outside the limits of the State from 
thence to commit the crime within said State, and ever 
afterwards avoids going into said State to avoid arrest, 
as truly ‘flees from justice’ as he who, having com- 
mitted a crime, flees from the State subseqntently. If 
an infernal machine,” he says,“‘sent by mail or express 
from a distant State explodes and kills the receiver, it 
is murder committed in the latter State. The sender 
skulking in another State to avoid arrest is as truly a 
fugitive from justice asif he had accompanied the 
machine to its destination and then fled. The consti- 
tutional provision for extradition, and the laws 
passed in pursuance thereof, it should be remembered, 
are not criminal, but remedial, provisions. They 
should therefore be liberally construed to effect the 
purpose intended to be served, which is to extend 
into another State, through the medium of its execu- 
tive, the process of the State whose laws have been 
violated. This process, having no validity beyond its 
borders, can only be made available to arrest the per- 
son charged with crime by virtue ofthe governor of 
the State, where such person is to be found, acting 
under the extradition, just as a magistrate of one 
county may indorse a summons issued by a justice of 
the peace in another county, under the code. Civil- 
ized man must recoil from the practical ruling that 
the territory adjacent to State boundaries is a ‘no 
man’s land,’ and that murder is privileged if com- 
mitted across a State line. Itis true that this restricted 
construction has been placed on this clause by several 
courts and text writers, but their opinions are merely 
‘pursuasive authority,’ as we have often held, and 
entitled only to the weight due to the reasons they 
give. Years ago Chancellor Kent (1 Comm. 477) said 
that it would not do ‘to press too strongly the rule 
of stare decisis, when it is recollected that over one 
thousand casesin the English and American books 
have been overruled. Even a series of decisions are 
not always conclusive, and the revision of a decision 
often resolves itself into a mere question of expe- 
diency.’ His remark has received added force since 
by the fact that overruled cases now number several 
thousand. Especially a constitutional provision can- 
not be nullified or rendered of no effect by the erro- 
neous ruling of a judge. When the choice is presented 
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us, it is his error, and not the constitution, which 
must be disregarded. This is clearly so if the consti- 
tution is superior to the power of a court to amend it 
by erroneous interpretation. Courts do not yet claim 
infallibility, and are not above correcting errors, es- 
pecially in a matter so clearly against the very intent 
and meaning of the federal constitution as a ruling 
that, though a murder has been committed in the 
United States, yet a State may be powerless either to 
try the murderer when found in its borders or to sur- 
render him to another State where he may be tried. 
There is no authority or precedent in this State, and, 
this being with us acase ‘of novel impression,’ we 
are not hampered from giving such construction to 
the clause as is most consonant to our views of its true 
intent and purport. It is true the several States 
might pass statutes broader than the clause quoted 
from the federal constitution, but it is also true that 
some of them might fail to do so. The federal consti- 
tution does not contemplate leaving the security of so 
many cities and towns, lying near State boundaries, 
dependent upon the inadvertence or unwillingness of 
the legislature of a neighboring State to pass an ex- 
tradition law more liberal than the federal constitu- 
tion. Besides, our statute (Code, § 1165) is broader, 
and authorizes the arrest of ‘any fugitive’ who has 
committed the crimes therein speciffed ‘out of the 
State and within the United States.’f/ A fugitive from 
justice is simply one who, having committed a crime 
within a State, keeps himself beyond the ordinary 
process of the courts of such State /The two cases 
cited from the Supreme Court of“tbe United States 
(Ex parte Reggel, 114 U. S. 642,5 Sup. Ct. Rep. 1148, 
and Roberts v. Reilly, 116 U.S. 80, 6 Sup. Ct. Rep. 
291), read according to the spirit instead of the letter, 
sustain, rather than militate against, this view; in 
which case he can be demanded ofthe executive of 
any State in which he may be found. Evenif there 
had been no constitutional! provision and no statute, 
the comity existing between States in a federal union 
would authorize the surrender to another State of a 
person who has committed murder in that State 
while standing in this State. This comity has 
been extended to recognize corporations char- 
tered in other States and in other cases. Comity 
certainly should recognize that murder is a high of- 
fense against the laws of a sister State, and we should 
refuse to shelter the offender when demanded for 
trial.’’ 
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1. ACTION—Discontinuance by Plaintiff.—While it is 
generally true thata plaintiff has aright to discon- 
tinue his action, he ought not to be allowed to do so 
unconditionally, where to so discontinue would mani- 
festly work a serious wrong to defendant.—AXIOM 
MIN. Co. v. LITTLE, 8S. Dak., 61 N. W. Rep. 441. 

2. ADMINISTRATION — Claim.—The holder of a claim 
against a decedent’s estate can recover only the amount 
for which the claim was presented, and rejected by 
the executors or by the judge of the superior court.— 
LICHTENBERG V. MCGLYNN, Cal., 38 Pac. Rep. 541. 

3. ADMINISTRATION—Claim—Witness.—Where a bank 
pays a judgment obtained against it by a depositor for 
money of such depositor converted by its cashier, the 
depositor is a competent witness for the bank in an 
action by it against the administrator of the cashier to 
recover the amount converted.—JONES V. BANK OF CAR- 
ROLLTON, Miss., 16 South. Rep. 344. 

4, APPEAL FROM JUSTICE — Bond.—An appeal bond 
filed in ajustice’s court, executed by one of several 
against whom judgment is jointly given, is sufficient. 
—AYERS V. SMITH, Tex., 28 S. W. Rep. 835. 

5. ASSIGNMENT FOR CREDITORS — Life Insurance 
Policy.—The question whether a life insurance policy 
passes under an assignment for the benefit of creditors 
is to be determined from the language of the deed and 
the intention of the assignor in the procurement ofjthe 
policy.—La RUE’S ASSIGNEE V. LA RUE’S ADm’R, Ky., 28 
8. W. Rep. 791. 

6. ATTORNEY AND CLIENT—Discontinuance of Action. 
—A discontinuance of an action for personal injuries 
will not be set aside because the stipulation is filed 
without the knowledge or consent of plaintiff's at- 
torney.—VOIGT BREWERY Co. V. DONOVAN, Mich., 61 
N. W. Rep. 343. 

7. BANKS AND BANKING—Special Deposit.—Plaintiff 
left with a bank certain mortgages, with instructions. 
that the money received thereon was not to be 
credited to his account, but that the bank should im- 
mediately notify him,sothat he could withdraw the 
same. Checks were given in payment, and the money, 
when received, was credited to a fictitious account: 
Held, that the bank received the money as plaintiff's 
agent, and not in such a way as to create the relation 
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of debtor and creditor between them.—IN RE JOHNSON, 
Mich.,61 N. W. Rep. 353. 

8. BENEFIT INSURANCE—Substitution of Beneficiary— 
Equities.—Where the by-laws of a benefit insurance 
society allowed the insured to change the beneficiary 
inthe certificate, on surrendering it and complying 
with certain rules, andthe insured complied with all 
the other rules, but did not surrender the certificate, 
because the first beneficiary had possession thereof, 
and refused to give it up, equity will, as between the 
rival beneficiaries, consider the rules complied with, 
and the substitution made.—JORY V. SUPREME COUN- 
CIL, AMERICAN LEGION OF HONOR, Cal., 38 Pac. Rep. 524. 


9. BonD—Stay Bond—Invalidity.—A bond reciting 
that the surety will pay the judgment against defend- 
ant at the end of six months, intended by the surety, 
magistrate, and plaintiff in the suit to operate asa 
statutory stay bond, but defective as such, will be 
considered a common-law obligation to pay the judg- 
ment.—LUSTFIELD V. BALL, Mich., 61 N. W. Rep. 339. 

10. CARRIERS—Delay in Furnishing Cars.—A railroad 
company which does not own refrigerator cars, but 
has an arrangement with the owners of such cars 
whereby it can furnish the same to its shippers, is 
liable for injuries to shippers caused by delay in fur- 
nishing cars when promised.—INTERNATIONAL & G. N. 
R. Co. Vv. YOUNG, Tex., 28S. W. Rep. 819. 

11. CARRIERS — Delay in Shipping.—Where delay in 
the shipment of freight, delivered for immediate ship- 
ment, is due to the failure of the companyto furnish 
cars, the company is liable on its destruction ‘by fire, 
though the shipping contract requires the shippers to 
load the freight.—LONDON & L. FIRE INS. Co. Vv. ROME, 
N. Y., 39 N. E. Rep. 79. 

12, CARRIER — Injuries to Live Stock.—In an action 
against a railroad company to recover for cattle in- 
jured and killed while in transit to F, through defend- 
ant’s negligence, it is proper to instruct that the meas- 
ure of damages forthe cattle killed is their market 
value at F, and, for the cattle injured, the difference in 
their market value at F, as they arrived there, and 
their market value in the condition in which they 
should have arrived there.—GuULF,C. &S. F. Ry. Co. 
vy. Simmons, Tex., 288. W. Rep. 825. 

13. CARRIERS—Negligence of Employee.—Liability by 
the principal arises when the servant is acting within 
the scope of his employment.—CONWAY vV. NEW 
ORLEANS & C. R. Co., La., 16 South. Rep. 362. 

14. CHATTEL MORTGAGE.—A mortgage ona stock of 
merchandise, conditioned onthe payment of certain 
debts ‘‘when due,” provided that the mortgagor was 
to remain in possession until the condition was broken. 
The debts at the time of the execution of the mortgage 
were past due, and the mortgagee took possession the 
day after the mortgage was executed: Held, that the 
mortgage was Validas against creditors of the mort- 
gagor.—KUH V. GARVIN, Mo., 28S. W. Rep. 847. 

15. CONFLICT OF LAWS—Liability of Married Woman. 
—Where a note made in another State by a married 
woman is sued on in Mississippi, the liability of her 
separate estate therefor will be determined by the laws 
ofthe latter State.—READ V. BREWER, Miss., 16 South. 
Rep. 350. 

16, CONSTITUTIONAL LAW—Sales of Liquor by Drug- 
gists.—St. 1894, § 4224, prohibiting druggists from re- 
tailing spirituous liquors in quantities less than a 
quart, except for medicinal purposes, @nd on the pre- 
scription of a physician, is a police regulation, and 
not in violation of Const. art. 181, providing for li- 
cense fees on trades and occupations.—COMMON- 
WEALTH V. FOWLER, Ky., 28S. W. Rep. 786. 

17. CONTRACT.—To show a contract between decedent 
and claimant, evidence of negotiations by letter be- 
tween the counsel for the parties, and of the conduct 
of the parties thereafter, is admissible.—DAYTON V. 
DaytTon’s ESTATE, Mich., 61 N. W. Rep. 349. 

18. ConTRACT — Cancellation — Equity.—Where the 
agent of a water company, without authority, exe- 





cuted acontract to furnish water at rates below the 
company’s regular tariff rates, a court of chancery has 
jurisdiction of a suit by the company to cancel the con- 
tract, though complainant can obtain redress by re- 
fusing to carry it out.—MERIDIAN WATER-WORKS CoO. Vv. 
MARKS, Miss., 16 South. Rep. 357. 

19. CONTRACT—Damages.—In an action for breach of 
contract of sale, where the time for delivery was ex- 
tended by plaintiff, the measure of damages was the 
difference between the contract price and the market 
price at the place where and time when the breach 
occurred, which could not be complete until the end 
of the time agreed on, with interest at 6 per cent. from 
such time of breach.—BROWN V. SHARKEY, Iowa, 61 N. 
W. Rep. 364. 


20. CONTRACT OF SALE—Acceptance of Offer.—Plaint- 
iff sent to defendants an order for certain cotton warp, 
at prices named, on board carsat N. Defendants ac- 
cepted the order, conditioned that the colored warp 
be accepted on board cars at L. Defendauts declined 
to give any better terms or ship otherwise than as pro- 
posed by them, but stated that they thought they 
could secure a certain rebate ifthe goods were shipped 
via Erie Despatch. Plaintiff directed them to send a 
specified amount ofa certain kind of warp by Erie 
Despatch, and also to ship a certain quantity of Eureka 
warps, saying: “If it suits your convenience better, 
ship the Eureka warps by Erie Despatch, and can 
make a fair rate, we would be perfectly willing to 
have you ship the goodsthat way:” Held, that plaint- 
iff’s last letter was not a positive acceptance of de- 
fendants’ offer in their last letter, and that no contract 
was consummated.—HARGADINE-MCKITTRICK DRY 
Goops Co. Vv. REYNOLDS, U.S. C. C. (Mo.), 64 Fed. Rep. 
560. 

21. ConTRAcT—Performance.—One who contracts to 
drive a well which will furnish plenty of water cannot 
recover therefor when sufficient water is not obtained. 
—JACKSON V. CRESWELL, Iowa, 61 N. W. Rep. 383. 


22. CONTRACT—Sufliciency of Complaint.—A contract 
will not be held void for uncertainty where the inten- 
tion and meaning of the parties can be shown by ad- 
missible extrinsic testimony. — WALLACE Vv. RYAN, 
Iowa, 61 N. W. Rep. 395. 


23. CORPORATION—Bonds — Unauthorized —Pledge.— 
Where an agent ofa corporation, authorized to sell 
bonds for cash to raise {money to pay thedebts of the 
corporation, pledges the bonds to secure such debts, 
the bonds are invalid.—_SHAW Vv. SARANAC HORSENAIL 
Co.,N. Y., 39 N. E. Rep. 73. 


24. CORPORATION—Unlawful Preference.—The presi- 
dent of an insolvent. corporation, whose tangible 
property was in the custody of the law, gave a bank 
the company’s note, payable on demand, for a debt 
not due. Suit was commenced on it the next day. 
The company filed its appearance, pleaded the general 
issue, waived ajury, and consented to an immediate 
hearing. Execution was issued, and returned nulla 
bona, and on the same day the bank filed a creditor’s 
bill. A director of the company was individually lia- 
ble, as guarantor and otherwise, for the debt due such 
bank: Held, an unlawful attempt to give the banka 
preference over other creditors of such company.— 
WISCONSIN MARINE & FIRE INS. CO.’S BANK V. LEHIGH & 
F. Coat Co., U. 8. C. CO. (Ill.), 64 Fed. Rep. 497. 

25. CORPORATIONS— Stock Subscriptions.— A person 
is asubscriber to the stock of a corporation who 
authorizes another to procure part of the stock for 
him, ratifies his act in so doing, pays a callon the 
stock, and afterwards assigns it,and it is immaterial 
that he did not subscribe to the stock book, or that the 
stock was not delivered to him, nothing having been 
said about its delivery.— KRIGER V. HANOVER NAT. 
BANK, Miss., 16 South, Rep. 351. 

26. CORPORATIONS—Stock Subscription— Defenses.— 
A subscriber to a corporation’s capital stock, and 
promoter of the corporation, cannot set up defects in 
the organization of the corporation in defense to an 
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action forthe unpaid balance of his subscription.— 
STATE BANK BLDG. CO. V. PEIRCE, Iowa, 61 N. W. Rep. 
426. 

27. CORPORATION — Transfer of Corpordte Stock.— 
Where a corporation recognizes a transfer of its stock, 
and treats the transferee as a debtor for the subscrip- 
tion, he is substituted for the transferrer as owner 
thereof, though no entry of the transfer is made on the 
books. — KRIGER V. HANOVER NAT. BANK, Miss., 16 
South. Rep. 353. 

28. COUNTY WARRANT—Limitations.—Rev. St. 1889, § 
3195, providing that county warrants shall not be paid 

“if not presented for payment within five years after 
their issue, or within five years after protest, for 
want of funds, does not repeal the general statute of 
limitations as applied to an action on such a warrant, 
as said section merely affixes certain conditions to 
the validity of a warrant.—WILSON v. KNOX COUNTY, 
Mo., 28S. W. Rep. 896. 

29. CRIMINAL EVIDENCE—Assault with Intent to Rape. 
—On a prosecution for assault with intent to commit 
rape, statements by the prosecuting witness, in re- 
gard to the details of the assault, made after the as- 
sault are admissible only in support of her veracity, 
and not as original evidence.—CANDLE V. STATE, Tex., 
288. W. Rep. 810. 


30. CRIMINAL EVIDENCE—Embezzlement.—On a trial 
for embezzlement, a receipted bill, the amount of 
which was charged in the information to have been 
embezzled, and shown to have been paid by a customer 
to defendant, and not accounted for, is admissi- 
ble.—PEOPLE V. BIDLEMAN, Cal., 38 Pac. Rep. 502. 


31. CRIMINAL EVIDENCE—Homicide.—Where defend- 
ant in a murder trial,to show that deceased was ofa 
quarrelsome character, testifies that he saw him stab 
a person in a difficulty, he may, on cross-examination, 
be examined as to what he saw in connection with the 
stabbing, to Show who was the aggressor.—PEOPLE v. 
ANDERSON, Cal., 38 Pac. Rep. 513. 

32. CRIMINAL EVIDENCE—Character of Deceased.—The 
overt act, as hostile demonstration ofthe deceased 
against the accused, must be proved before the intro- 
duction of evidence as to the dangerous character of 
the deceased.—STATE V. GREEN, La., 16 South. Rep. 
367. 

33. CONSTITUTIONAL LAW—Classification of Cities.— 
Under Const. art. 11,§ 6, empowering the legislature 
by general Laws to provide for the organization, in 
corporation, and classification of municipal corpora- 
tions, the legislature has no power to passa classifi- 
cation law which does not classify all the municipal 
corporations in the State, or which is not amendatory 
of a law classifying all such corporations.—DaRCcy V. 
MAYOR, ETC., OF CITY OF SAN JOSE, Cal., 38 Pac. Rep. 
500. 


34. CRIMINAL Law—Error in Sentence.—Where a de- 
fendant was convicted of an attempt to commit arson, 
and his punishment assessed at two years in the peni- 
tentiary, a mistake ofthe trial judge in sentencing 
him to two years’ imprisonment for arson is imma- 
terial, since it could be corrected at any subsequent 
term, and defendant resentenced.—EX PARTE STREY, 
Tex., 28S. W. Rep. 811. 

35. CRIMINAL Law—Forgery.—Where an information 
alleges the specific acts constituting an offense under 
Pen. Code, § 476, imposing a penalty on every person 
who makes with intent to defraud, a fictitious bill, 
note, er check purporting to be the act of a person who 
has no existence, the mere fact that the words ‘‘forge” 
and ‘‘forgery” are used in the information will not 
make the charge one under section 470, defining “for- 
gery.” —PEOPLE V. EPPINGER, Cal., 38 Pac. Rep. 538. 

36. CRIMINAL Law—Grand Larceny.—One taking a bi- 
cycle from the house of another, with the intention of 
returning it the same day, and innocent of any feloni- 
ous intent of permanently depriving that other of his 
property, is not guilty of grand larcAny.—PEOPLE v. 
Brown, Cal., 38 Pac. Rep. 518. 





37. CRIMINAL Law — Homicide — Intoxication.—The 
fact that defendant was intoxicated at the time the 
crime was committed is no justification therefor, 
if his mind was Still sufficiently clear to plan a formed 
design to kill in consequence of which he deliberated 
and premeditated upon the killing.—STATE Vv. McDay.- 
IEL, N. C., 20S. E. Rep. 622. 


38. CRIMINAL Law — Homicide — Presumption as to 
Malice.—The principle attempted to be announced by 
a party indicted for murder in a requested special 
charge to the jury that ‘‘even if the killing be proved, 
and that the prisoner at the bar did it, that does 
not permit the law or the jury to presume malice,” ig 
Stated entirely too broadly, and, as stated, was cor- 
rectly refused.—STATE V. WRIGHT, La., 16 South. Rep. 
366. 

39. CRIMINAL LAW — Larceny — Unbranded Stock,— 
Mansf. Dig. § 1655, providing that a person shall not be 
deemed guilty of larceny for converting cattle, hogs, 
and sheep not branded or earmarked, and over twelve 
months old, and running at large in the woods or range 
was not repealed by Act Feb. 12, 1883, providing that 
every] person who shall mark, steal, or kill, or wound 
with intent to steal, any kind of cattle, etc., shall be 
guilty of felony.—THOMPSON V. STATE, Ark., 28S. W. 
Rep. 794. 

40. CRIMINAL LAW—Perjury.—A defendant in a crim- 
inal prosecution who testifies in his own behalf and of 
his own accord is guilty of perjury if he testifies 
falsely. — STATES V. HAWKINS, N. Car., 20S. E. Rep. 
623. 

41. CRIMINAL LAW—Reasonable Doubt.—It was error 
to charge that while, before the jury can find the de- 
fendant guilty, they must believe him so beyond a 
reasonable doubt, still, if they “‘conscientiously believe 
him guilty,” they believe him guilty beyond a reason- 
able doubt.—BuorRT V. STATE, Miss., 16 South. Rep. 342. 


42. CRIMINAL LAW—Surplusage in Indictment.—The 
word “feloniously,” following the word “willfully,” in 
an indictment, under section 792, Rey. St., is surplus- 
age and meaningless. The judge therefore, is not re- 
quired to charge the jury as to its meaning.—STATE VY. 
BECK, La., 16 South. Rep. 368. 

43. CRIMINAL LIBEL—Evidence.—Where a defendant 
dictates a slander or furnishes a malicious statement 
to a reporter of a newspaper for publication, and with 
the intention and understanding that it will be pub- 
lished, and such reporter afterwards commits it to 
writing, and causes it to be published as given to him, 
the defendant is responsible for libel, although he may 
not see what is written until after the same is}published: 
and especially is this true in a case where the defend- 
ant subsequently indorses the publication as correct, 
and adopts it as his own.—STATE V. OSBORN, Kan., 38 
Pac. Rep. 572. 

44, CRIMINAL PRACTICE—Indictment.—A general ver- 
dict of guilty upon an indictment containing one good 
count will not be disturbed because of a defective 
count in the indictment, if the evidence supports a 
conviction on the good count.—GATES v. STATE, Miss., 
16 South. Rep. 352. 

45. DEED—Construction — Abandonment.—A deed 
which, by its granting clause, conveys ‘‘the right of 
way for a railroad, and described as follows: ‘A strip 
of land forty feet wide, and being nine hundred and 
fifty-two feet in length,’” though in the usual form of 
afull warranty deed, conveys an easement therein 
only, and not’a fee.—JONESV. VAN BOCHOVE, Mich., 
61 N. W. Rep. 342. 

46. DEED TO MORTGAGEE.—In order to sustain a deed 
by a mortgagor to the mortgagee of the mortgaged 
premises in satisfaction of the debt, a new considera- 
tion, passing jfrom the mortgagee to the mortgagor, 
need not be shown.—WATSON V. EDWARDS, Cal., 38 Pac. 
Rep. 527. 

47. DIVORCE—Alimony.—Unless the marital relation 
be admitted or proved, temporary alimony cannot be 
allowed.—SHAW Vv. SHAW, Iowa, 61 N. W. Rep. 368. 
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48. DOMICILE—Presumption of Death.—The fact that 
a person was formerly a resident of Pennsylvania, and 
went to Illinois, and from thereto California, where he 
was when last heard of, raises a presumption that he 
never was a resident of Missouri.—FLOOD V. GROWNEY, 
Mu., 28 S. W. Rep. 860. 

49. EQUITABLE ASSIGNMENT OF DEMAND—Form.—An 
equitable assignment of a demand may be effected by 
means of an instrument having the form of an order 
or bill of exchange, drawn by the creditor upon the 
debtor, in favor of the assignee, for the full amount of 
the indebtedness, without an intention to so assign 
appearing on its face. — LAWRENCE NAT. BANK V. 
KOWALSKY, Cal., 38 Pac. Rep. 517. 

50. ESTOPPEL.—Where defendant promised to return 
on demand money deposited with him by plaintiff, 
which he knew he claimed only by virtue of her hus- 
band’s consent, he cannot, in defense of an action for 
such deposit, show title thereto in the husband.— 
PIERCE V. UNDERWOOD, Mich., 61 N. W. Rep. 344. 

51. ESTOPPEL — Void Foreclosure Sale. — Where a 
mortgagee who purchased the land at a void foreclos- 
ure sale remains in possession, with the acquiescence 
of the mortgagor, for nearly 10 years, the mortgagor 
is estopped to claim that, because the mortgage debt 
is barred by limitation, the mortgagee is not entitled 
to satisfaction of the debt out of the land.—LUCAS Vv. 
AMERICAN FREEHOLD LAND MorTG. Co. OF LONDON, 
Miss., 16 South. Rep. 358. 

52. EVIDENCE AT FORMER TRIAL.—One who seeks to 
have the testimony of a witness on a former trial read 
by the stenographer from his notes because the wit- 
ness is ill must show that the witness is unable to at 
tend the trial.—EDWARDS V. EDWARDS, l[owa, 61N. W. 
Rep. 413. 

53. FEDERAL AND STATE COURTS—Railroad Foreclos- 
ure.—Some of the bondholders secured bya railroad 
mortgage sued in a State court for the appointment of 
areceiver and a foreclosure of the mortgage, and the 
property was sold subject to the payment of receiver's 
certificates issued inthe suit. Afterwards the holders 
of the cetificates sued the purchasers under the former 
sale in the Federal Court for a foreclosure of their 
lien, anda sale of the property was therein decreed: 
Held, in an action in a State Court by the bondholders 
who were not parties to the first bondholders’ suit, 
that on the setting aside of the proceedings in such suit 
as fraudulent, and the ordering of a resale ofthe 
property, the sale under the federal decree could be 
enjoined.—STEVENS V. CENTRAL NAT. BANK OF BOSTON, 
N. Y., 39 N. E. Rep. 68. 

54. FRAUDULENT CONVEYANCES — Cancellation. — 
Where by fraud or questionable contrivance or irregu- 
larity the title to land is wrested from the owner, and 
converted to the use of another, the owner, though 
not in possession, may sue to cancel the conveyance 
and quiet title. —PACKARD V. BEAVER VALLEY LAND & 
MIN. Co., Ky., 28S. W. Rep. 779. 


55. GARNISHMENT—Board of Education.—A board of 
education is not subject to garnishment.—BOARD OF 
EDUCATION, ETC. V. BLAKE, Cal., 33 Pac. Rep. 535. 


56. GARNISHMENT—Laches.—Where a garnishee an- 
Swersthat he is under no other indebtedness to de- 
fendant than may be determined in certain suits then 
pending, it is such laches for the plaintiff totake no 
further action against such garnishee for longer than 
the statutory period of limitation, proceeding only to 
judgment against the principal defendant, as will pre- 
vent his having the final judgments in such pending 
suits, prosecuted in behalf of other creditors of the 
Plaintiff therein, applied to the payment of his claim. 
—JOHNSON V. MEYER, Ark., 288. W. Rep. 797. 


57. GUARANTY— Contract.—Provisions of a contract 
of guaranty waiving notice of acceptance thereof on 
the part of the guarantee, and permitting him to ex- 
tend time of payment without notice to the guaran- 
tors, are binding.—DAVIS SEWING- MACH. Co. V. ROSEN- 
BAUM, Miss., 16 South. Rep. 341. 





58. HOMESTEAD—Declaration.—Where a declaration 
of homestead states that the family resides on the lot, 
and such statement and the description which follows 
clearly designate the premises ‘‘intended” to be 
claimed as such homestead, the description is suffi- 
cient.—IN RE OGBURN’S ESTATE, Cal., 388 Pac. Rep. 498. 


59. HOMESTEAD—Vacant Land.—Under Code, §§ 2000, 
2001, providing that a homestead once acquired may 
be exchanged for another, to which the rights of the 
first homestead attach, vacant land exchanged fora 
former homestead, or purchased with the proceeds of 
a sale thereof, if held in good faith for use asa home, 
may be claimed as a homestead.—MANN V. CORRING- 
TON, Iowa, 61 N. W. Rep. 409. 


60. HUSBAND AND WIFE — Ratification of Acts by 
Wife.—The fact that a wife, under the mistaken belief 
that a note and mortgage executed by her husband, as 
her agent, for money borrowed by him, was binding 
on her, acquiesced in the payment of installments of 
interest on the note, does not constitute a ratification 
of his act.—BROWN V. ROUSE, Cal., 38 Pac. Rep. 507. 


61. INJUNCTION—Strike—Conspiracy.—An employer 
is not entitled to an injunction against striking em- 
ployees for inducing others, by entreaty and persua- 
sion, to leave his employment, where no intimidation 
is used.—REYNOLDS V. EVERETT, N. Y.,39 N. E. Rep. 
72. 

62. INSURANCE — Pleading.—In an action on an in- 
surance policy, by the terms of which a loss is not pay- 
able until 60 days after notice and proofs of loss are 
made by the assured and received by the company, a 
complaint that states that such notice and proofs were 
made immediately after the fire, but neither states nor 
shows upon its face that 60 days thereafter had elapsed 
before the commencement ofthe suit, fails to state a 
cause of action.—FIRST NAT. BANK OF BATON ROUGE V. 
DAKOTA FIRE & MARINE INS. CO., 8. Dak., 61 N. W. Rep. 
439. 

63. INSURANCE—Power of Insured’s Agent.—An agent 
who has entire charge of the insurance upon property 
of his principal may accept notice of the cancellation 
of a policy, and procure substitute insurance upon the 
same property in another company, without previous 
notice to his principal, and the policy last issued will 
be valid.—BUICK V. MECHANICS’ INS. CO., Mich., 61 N. 
W. Rep. 337. 


64. INTOXICATING LIQUORS—Sale to Minor.—One who 
sells whisky to a minor, who purchases in behalf of an 
undisclosed principal, is guilty of a misdemeanor, un- 
der 8S. & H, Dig. § 1812 (Laws 1889, p. 122), declaring that 
the sale of liquors to a minor, without the written con- 
sent of a parent or guardian, shall be a misdemeanor. 
—STATE Vv. NEELLY, Ark., 288. W. Rep. 800. 


65. JUDGMENT AGAINST RAILROAD CORPORATION—Suc - 
cessor.—Where a judgment is obtained against a rail- 
road company and areceiver of such company after 
title to the property of the company has passed toa 
new company under foreclosure proceedings, the new 
company is not liable for such judgment, though the 
receiver did not turn over the property and obtain his 
discharge until after such judgment was rendered, 
and, at the time, had in his hands, and turned over to 
the new company, money sufficient to pay it.—BROCK- 
ERT V. Iowa CENT. Ry. CO., lowa, 61 N. W. Rep. 405. 


66. JUDGMENT — Collateral Attack.—Where a judg- 
ment which is a cloud on the title to land is void because 
the court had no power to render it, the person against 
whom it was rendered and whose title is clouded may 
sue to set it aside.—TRUESDAIL V. MCCORMICK, Mo., 28 
8. W. Rep. 885. 


67. JUDGMENT—Set-off.—While the power of the court 
to set off judgments may be exercised in a proper ac- 
tion or proceeding brought therefor, yet, if the judg- 
ments are in different courts, a plaintiff may resort to 
garnishee proceedings to satisfy a judgment obtained 
by him before a justice of the peace.—HILLIS V. FIRST 
NAT. BANK OF CLYDE, Kan., 38 Pac. Rep. 565. 
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68. LANDLORD AND TENANT — Lease—Agreement.— 
Plaintiff, by letter, offered to rent his farm to defend- 
ant, and, ina subsequent letter, asked defendant to 
make an offer. Defendant by letter offered a certain 
-sum annually for three or five years. Plaintiff replied, 
**I will lease to you for three or five years, as you pre- 
fer,” atthe price named inthe offer; and defendant, 
in reply, told plaintiff that he could make out a lease 
for five years accordingly. Plaintiff then wtote, “You 
vhave rented my place for five years,” and told defend- 
ant to go ahead and attend to business, and spoke of 
«making certuin improvements: Held, that the letters 
constituted a lease.—CULTON V. GILCHRIST, Iowa, 61 
N. W. Rep. 384. 

69. LANDLORD AND ‘TENANT—Fixtures.—A_ lessee 
erected on the land machinery and buildings for an 
ice plant. The engines, tanks, etc., were placed on 
concrete foundations, and bolted thereto by bolts im- 
bedded therein. The boiler was also so placed, and 
surrounded by a solid brick wall. The lessee had an 
option to purchase the land at the expiration of the 
lease, and testified that he erected the improvements 
with the intention that they should be permanent. 
The lessee gave a mortgage on the property, and later 
made a bill of sale of the improvements to the lessor, 
in payment of a debt: Held that, as between the 
lessor and the mortgagee, the improvements were ir- 
removable fixtures.—MENGER V. WARD, Tex., 28S. W. 
Rep. 821. 

70. LANDLORD AND TENANT—Obstruction of Light.— 
One who leases rooms in a building is not entitled to 

-damages from an adjoining landowner because the 
latter builds so asto shut off the lessee’s light on the 
side of the leased premises.—LINDSEY V. FIRST NAr. 
BANK OF ASHEVILLE, N. Car., 20S. E. Rep. 620. 

71. LIMITATIONS—Accrual of Cause of Action.—Where 
there is a condition precedent to the accruing of a 
cause of action, and it is in the power of the plaintiff to 
perform that condition, the statute of limitations, by 
analogy, applies, and will commence to run as soon 
as the proper time to perform the condition arrives, 
and when performance is thereby barred it will pre- 
vent the cause of action from ever accruing.—STATE 
v. NORTON, Minn., 61 N. W. Rep. 458. 

72. MALICIOUS PROSECUTION — Stating Facts to In- 
spector—Malice.—Where defendant furnished an in- 
spector with facts on which he filed an information 
against plaintiff charging a distinct offense, defendant 
cannot escape liability for malicious prosecution on 
the ground that the prosecution was instituted 
through mistaken judgment on the part of the in- 
pector.— HOLDEN V. MERRITT, Ia., 61 N. W. Rep. 390. 

73. MALICIOUS PROSECUTION—Writ of Attachment.— 
In an action for the malicious prosecution of a writ of 
attachment, the burden is on plaintiff to establish both 
want of probable cause, and malice in suing out the 
writ.—LE CLEAR V. PERKINS, Mich., 61 N. W. Rep. 357. 

74. MALPRACTICE—Burden of Proof.—In an action for 
malpractice, a charge that, if plaintiff disobeyed de- 
fendant’s orders, he cannot recover, does not shift to 
defendant the burden of proof as to contributory neg- 
ligence, when a former instruction clearly placed the 
burden on plaintiff.—SWANSON V. FRENCH, Iowa, 61 N. 
W. Rep. 407. 

75. MANDAMUS—Collection of Tax.—Where there is a 
duty to levy and collect a special tax to pay a special 
class of debts, or the interest thereon—as, for example, 
county or township refunding bonds,—and there is no 
valid defense alleged, and no question is made as to 
the genuineness of the bonds or coupons, and they are 
owned and in the possession of a bona fide purchaser, 
the court may grant a peremptory writ of mandamus, 
at the instance of the purchaser, tocompel the proper 
officers to levy and collect such tax prior to a judg- 
ment at law upon the bonds against the county or 
township.—RILEY V. TOWNSHIP OF GARFIELD, Kan., 38 
Pac. Rep. 560. 

76. MANDAMUS—Contempt—Disobedience.—Where an 
-order is made directing the issuance of mandamus re- 





quiring defendants not to do a certain thing, and they, 
knowing of such decision, do it, it is immaterial, on the 
question of their contempt, that such writ had not 
been in fact issued or served at the time they do the 
forbidden act.—PEOPLE Vv. RICE, N. Y., 39N. E. Rep, 
88. 


71. MASTER AND SERVANT—Dangerous Premises.—The 
employer is not required to warrant the safety of the 
working place, but he must use reasonable care and 
skillto make the place reasonably safe.—FOSBURG YV, 
PHILLIPS FUEL Co., Iowa, 61 N. W. Rep. 400. 


78. MASTER AND SERVANT — Defective Appliance.— 
Where a railroad company knew that a car was defect- 
ive, and so marked it, and ordered it to be taken out 
of a train and put on the repair track, but its servants 
in violation of such order, placed it on a train without 
any danger mark on it, their negligence is that of the 
company, in respect to its duty to furnish safe appli- 
ances, and not the negligence of fellow-servants of an- 
other employee, who is injured by such defects.— 
RODNEY V. St. Louis, Mo., 28 8. W. Rep. 887. 


79. MASTER AND SERVANT — Defective Machinery,— 
While one employing men to operate machinery where 
belts are used if not required to determine when the 
belts shall be adjusted, he must, when notified thata 
belt is out of order, see that is repaired, and cannot 
excuse himself for failure to have the repairs made by 
showing that it was the duty of an employee to make 
them.—ROMONA OOLITIC STONE CO. V. PHILLIPS, Ind, 
39 N. E. Rep. 96. 


80. MASTER AND SERVANT—Fellow-servants.—A fore- 
man of a railroad’s bridge carpenters, who has, by the 
order of his immediate superior (the superintendent 
of the bridge building department), gone on a train, to 
be transported to his place of work, is not, while being 
transported, a fellow servant of the conductor.—Nor- 
THERN Pac. R. Co. v. BEATON, U.S.C. C. of App., 64 
Fed. Rep. 563. 


81. MORTGAGE. — A note and the mortgage securing 
it, executed at the same time, and as one transaction, 
should be construed together as one instrument.— 
SWEARINGEN V. LAHNER, Iowa, 61N. W. Rep. 431. 


82. MORTGAGE — Agreement between Successive 
Mortgagees.—_Where a second mortgagee agrees to 
keep all interest on the first mortgage paid, provided 
the third mortgagee will forbear to foreclose for a 
specified time, cannot, by purchasing unpaid interest 
coupons of the first mortgagee, acquire a lien on the 
land against the interest of third mortgagee.—BURKE 
Vv. DILLIN, Lowa, 61 N. W. Rep. 370. 


83. MORTGAGES—Power of Sale.—In the absence of an 
affirmation, theright of the mortgagor to avoid a fore- 
closure sale under a power, whereby the mortgagee in- 
directly buys the property, is not barred by laches for 
ashorter period than the statutory limitation of 10 
years.—JONES V. PULLEN, N. Car., 20 8S. E. Rep. 624. 

84. MUNICIPAL COoRPORATION—Negligence.—A pedes- 
trian is not excused from exercising ordinary care to 
avoid injury from defects in the streets of a city by the 
city’s negligence in tolerating such defects.—SIND- 
LINGER V. CITY OF KANSaS CITY, Mo., 28S. W. Rep. 857. 

85. MUNICIPAL CORPORATION — Ordinance—Sunday 
Law.—The aldermen of atown having less than 1,000 
inhabitants may, under Rey. St. art. 520, which em- 
powers itto enact ordinances not inconsistent with 
the laws ofthe State, incorporate into an ordinance 
Pen. Code, arts. 186, 186a, prohibiting bartering and 
selling on Sunday.—ABRAM V. STATE, Tex., 28 S. W. 
Rep. 818. 

86. MUNICIPAL CORPORATION—Paving Contract—A re- 
quirement in a paving contract that the material to be 
used shall be bituminous rock does not render such 
contract void, as preventing property owners from do- 
ing the work themselves, as provided in St. 1889, p- 
162, though all the modes of preparing such paving 
material are covered by patent.—N. P. PERINE ETC. 
Co. V. QUACKENBUSH, Cal., 38 Pac. Rep. 533. 
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87. MUNICIPAL CORPORATION—Street Improvements— 
Ordinance.—A lot owner is not estopped to dispute the 


lien on his lot for the cost of improving a street, on, 


the ground that the provisions of the charter in regard 
to creating such liens were not strictly complied with, 
by the mere fact that he witnessed the progress of 
such improvement from beginning to completion.— 
Fox V. MIDDLESBOROUGH TOWN OCo., Ky., 28S. W. Rep. 
776. 

88. NAMES—Misnomer — Publication of Summons.— 
The omission of the middle initial of the name of a de- 
fendant who is served by publication is not a mis- 
nomer.—CORRIGAN V. SCHMIDT, Mo., 28S. W. Rep. 874. 

89, NEGLIGENCE—Adjoining Owners.—Right of Lat 
eral Support.—Under Civ, Code, § 832, making it unlaw- 
ful for the owner of land to remove the lateral support 
of adjoining land without taking reasonable precau- 
tions to sustain it, such owner cannot escape liability 
for a failure to take such precations after excavating 
on his own land by showing thatthe work was done 
by a contractor.—GREEN V. BERGE, Cal.,, 38 Pac. Rep. 

90. NEGOTIABLE INSTRUMENT— Forged Note— Guar- 
anty of Signature.—Where a person sells commercial 
paper he impliedly guaranties that the signatures are 
genuine.—BROWN v. AMES, Minn., 61 N. W. Rep. 448. 

91. NEGOTIABLE INSTRUMENT—Note—Extension.—In- 
dorsements upon a note payable in six months, show- 
ing that interest had been paid annually onthe note 
for several years, are not proof that an extension had 
been granted.—DYER Vv. SHENKBERG, Iowa, 61 N. W. 
Rep. 403. 

92. NEGOTIABLE INSTRUMENT—Protest of Draft.—The 
failure of the indorsee of a draft to notify the notary 
of the address of his indorser, and of the notary to 
make inquiries in regard thereto of the drawee or 
others, in consequence of which the notices of protest 
are first sent to the indorsee, thereby causing an un- 
necessary delay of two days in serving notice of pro- 
teston the indorser, releases the indorser from lia- 
bility.—First NAT. BANK OF MANNING V. FARNEMAN, 
Iowa, 61 N. W. Rep. 424. 

9%. NEGOTIABLE NOTE-—Status of Indorser.—Where, 
for the purpose of securing a debt due to A from B, C 
makes a note payable to the order of B, and Band D 
indorsed the same, and the note is delivered to A, held 
the nominal payee, B, is an indorser, and not a maker. 
—PEOPLE’S BANK OF MINNEAPOLIS V. HOWES, Minn., 
61N. W. Rep. 457. 

$4. PRESUMPTION OF DEATH.—Where a married man 
disappears, and is not heard from for seven years, and 
when last heard from was in good health, and showed 
hointention of returning, but assumed to be an un- 
married man, there is no presumption of his death 
within two years of his disappearance, so as to render 
Valid an insurance on his life, which expired two years 
after his disappearance because of non payment of 
assessments.—SEEDS V. GRAND LODGE OF IowWA, A. O. 
U. W., Iowa, 61 N. W. Rep, 411. 


95. PRINCIPAL AND SURETY—Bail Bond—Mortgage.—A 
surety on a bail bond, who takes a mortgage to indem- 
nify him from against loss on the bond, cannot fore- 
close the mortgage before he has paid anything on ac- 
count of the bond, though the latter has been for- 
feited.—MALONEY V. NELSON, N. Y., 39N. E. Rep. 82. 


%. PUBLIC LaNDs—Pre-emption.—The issuance toa 
pre-emptor of a final receipt or certificate of payment 
by a receiver of a local land office does not deprive the 
land department of control over, or the United States 
of title to, the land; and such department may cancel 
the entry at any time before a patent is issued, when 
its officers are convinced that the entry was fraudu- 
lently made, subject to the right of the pre emptor to 
have the action of the department reviewed by the 
courts.—AMERICAN MORTG. CO. OF SCOTLAND V. Hop- 
PER, U.S. C. C. of App., 64 Fed. Rep. 553. 

97. QUIETING TITLE — Parties.—The grantor und 
Whom both the parties to an action to quiet title claim 





is not a necessary party to the action.—INDEPENDENT 
SCHOOL DI8T. NO. 3, FREMONT TP. V. GUNN, Iowa, 61 N. 
W. Rep. 417. 

98. RAILROAD Company — Accident at Crossing.— 
Where detached cars have been left standing for a long 
time over a public street in common use, it is the duty 
of those in charge of an approaching train, upon the 
same track, with a view of connecting or moving such 
cars, to give due signals and warnings of their ap- 
proach, so that those upon the street, who might be 
near the standing cars, should have an opportunity to 
get out of danger.—WEBER V. ATCHISON, T. & 8. F. R. 
Co., Kan., 38 Pac. Rep. 569. 

99. RAILROAD COMPANY—Dedication—Right to Cross 
Railway Tracks.—A railroad company to which con- 
gress has granted a right of way across the public 
lands and sections of lands adjoining such right of 
way, in aid of the construction of its road, has power 
to dedicate to the public the rigbt to cross its 
tracks and right of way.—NORTHERN Pac. R. Co. Vv. 
CITY OF SPOKANE, U.S. C. C. of App., 64 Fed. Rep. 506. 

100. RAILROAD COMPANY — Negligence. — Railroad 
switchmen who, in violation of a rule of the company, 
habitually board moving switch engines from the 
middle of the track by stepping on the footboard of 
the engine as it approaches, assume the risks ordina- 
rily incident thereto, but do not assume the danger ef 
injury from incompetency of the engineer.—FRANCIS 
v. Kansas City, 8T. J. & C. B. R. Co., Mo., 288. W. 
Rep. 843. 

101. RAILROAD COMPANIES — Injuries to Person on 
Track.—Deceased, on coming out of a depot in the 
early morning, while it was yet dsrk, and making for 
a street car, stepped from the sidewalk parallel to de- 
fendant’s road, in front of a moving car, detached from 
the engine, which set itin motionat a speed forbidden 
by ordinance, and was killed: Held, that defendant 
was liable, though deceased did not look before going 
upon the track.—INTERNATIONAL & G. N. R. CO. v. DE 
BAJLIGETHY, Tex., 288. W. Rep. 829. 

102. REPLEVIN—Action against Assignee in Insolv- 
ency.—An assignee in insolvency, who obtained pos- 
session of his insolvent’s goods by virtue of a bond 
given by him to the sheriff, in whose hands they were 
as the subject-matter of an action of replevin instituted 
by a chattel mortgagee thereof against the insolvent, 
cannot recover money, purporting to be the proceeds 
from a sale of the goods, paid by him to such mort- 
gagee, after a termination of the replevin suit in the 
latter’s favor, under a mistake as to his legal duty so 
to do, and thinking that he and his sureties on the un- 
warranted replevin bond would be liable fora failure 
on his part to pay over such proceeds.—GAGE V. AL- 
LEN, Wis., 61 N. W. Rep. 361. 

103. RES JuUDICATA—Attachment.—The reversal of a 
judgment against defendant in an attachment suit on 
apleain abatement is not res adjudicata on an appeal 
from ajudgment against one who claimed the prop- 
erty levied on.— ALEXANDER V. DULANEY, Miss., 16 
South. Rep. 355. 

104. RES JUDICATA — Enjoining Execution.—A judg- 
ment debtor is not estopped, by the date of the note 
upon which the judgment is founded, to show, in a 
suit to restrain the sale of his homestead under execu 
tion, that the note was not in fact executed and deliv- 
ered until after his homestead deed had been recorded. 
—INGRAHAM V. DYER, Mo., 288. W. Rep. 840. 

105. SPECIFIC PERFORMANCE—Contract to Convey.— 
Specific performance of a written agreement entered 
into by a property owner with a neal estate broker, 
**to selland give full title and deed” to a certain lot 
with the bui'dings thereon, for a sum named, and the 
assumption of a mortgage on such lot by “the buyer,” 
and containing also an agreement to transfer insur 
ance ‘‘to the purchaser on completion of this sale,’ 
but omitting any reference tothetimein which the 
sale was to be made, cannotbe compelled after its rev 
ocation by the owner.—EASTON, ELDRIDGE & CO. v. 
MILLINGTON, Cal., 38 Pac. Rep. 509. 
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106. STATUTES—- Promulgation — Evidence.—The cer 
tificate of the assistant secretary of State is competent 
evidence of the date of the promulgation of a law.— 
STATE V. CLARK, La., 16 South. Rep. 374. 

107. TAXATION—National Bank Stock—Under Code, § 
819, providing that banks shall be liable forthe tax 
on shares of capital stock as the agent of the share- 
holders, and that they ‘‘shall retain so much of any 
dividend belonging to any shareholder as shall be 
necessary to pay any taxes levied on his shares,” a 
bank is not liable unless it has money or property be- 
longing to the delinquent shareholder. — FARMERS’ & 
TRADERS’ NAT. BANK V. HOFFMAN, Iowa, 61 N. W. Rep. 
418. 

108. TAXATION — Validity of Tax Deed. — Notice by 
publication to “C. T. Clements” of a proceeding to sell 
for taxes land recorded in the name of ‘‘Charles T. 
Clements,” is sufficient to validate a judgment by de- 
fault, and a sheriff’s deed based thereon, against col- 
lateral attack in ejectment by the holder ofa quit- 
claim deed of a latter date.—MOSELY V. REILY, Mo., 28 
8S. W. Rep. 895. 

109. TAX DEED—Sufficiency.—Under Laws 1872, § 224, 
p. 130, requiring a purchaser of land forfeited to the 
State for non-payment of taxes to pay the amount of 
the tax judgment, with interest from the date of the 
judgment, and 10 per cent. penalty, to entitle him to a 
certificate, a tax deed showing on its face that neither 
the interest nor the penalty was paid is void.—ATKISON 
Vv. BUTLER IMP. CO., Mo., 288. W. Rep. 861. 


110. TENANTS IN COMMON — Adverse Possession.— 
When atenant incommon is in possession and exer- 
cises acts of ownership of an unequivocal character, 
and of such a nature, as, by their own import, to give 
notice tothe other cotenants that an adverse posses- 
sion and a disseisin are intended to be asserted against 
them, then the possession of such tenant in common 
is adverse.—FELIZ V. FELIZ, Cal., 38 Pac. Rep. 521. 


1ll. TRESPASS—Defenses.—The fact that the defend- 
ant in trespass brought under How. St. § 8306, by one 
who has recovered judgment of ouster against him, 
continued to occupy the premises after notice to quit, 
in the belief that he hada lawful right to do so, is no 
bar to the recovery against him of treble damages, as 
therein provided.—LANE V. RUHL, Mich., 61 N. W. Rep. 
847. 

112. TrRIAL—Jury—Challenge.—In the impaneling of a 
jury on the trial of an indictment charging the defend- 
ant with keeping a house of assignation, she 
challenged a juror for actual bias, and, in examining 
the juror on the trial of the challenge, defendant’s 
counsel admitted that defendant keep the house speci- 
fied at the time charged, and asked the juror if he had 
heard ary statement as tothe character of the house, 
from which he had formed an opinion as to its char- 
acter. The trial court held the question incompetent: 
Held error.—STATE V. BRESLAND, Minn.,61 N. W. Rep. 
450. 

113. TRIAL—Remarks to Jury.—It was not error, as 
inducing jurors to agree against their honest convic 
tions, for the court to say to the jury, after they had 
been out 58 hours; ‘‘This cause has been a great ex- 
pense to the county, and it ought to be decided; and, 
while Ido not ask youto yield any question of con 
science, you must not be obstinate or too tenacious 
of your views.’’"—JOHNSON V. STATE, Ark., 28S. W. Rep. 
792. 

114. TROVER—Damages.—In an action of trover for 
the wrongfulconversion of property, where the tres- 
pass is the result of an inadvertence or mistake, and 
the wrong was not intentional, the value of the prop- 
erty at the time and place of its conversion must gov- 
ern the admeasurement of damage.—WRIGHT V. SKIN- 
NER, Fla., 16 South. Rep. 335. 


115. TROVER— Defenses.—Defendant, after wrongfully 
taking possession of goods, and refusing to surrender 
possession on demand, cannot defeat the owner’s 
right to sue in trover for the value thereof by suing 











out a writ of attachment against the same.—GugEsrty, 
HEINLY, lowa, 61 N. W. Rep. 404. 

116. Trust—Constructive Trust.—To render a person 
receiving, at the request of an administrator, money 
belonging to the estate, in satisfaction of a personal 
debt of the administrator, a trustee for the estate, it ig 
necessary that the administrator should be in default 
tothe estate.—GRAY V. FARMERS’ EXCH. BANK, Cal,, 
38 Pac. Rep. 519. 

117. TRust—Sale of Mortgaged Chattle.-—Where 4 
mortgagee of cattle consents to their sale by the mort. 
gagor, the latter is not a trustee of the mortgagee, in 
the al ofan agr t that the sale shall bein 
the name of such mortgagee.—SMITH V. CRAWFORD 
COUNTY STATE BANK, Iowa, 61 N. W. Rep. 378. 

118. VENDOR AND PURCHASER—Contract.—Where the 





owner of land writes a person in a distant city that ° 


he will take for the land a certain sum, and such per- 
son answers that he accepts the offer, and requests 
the owner to senda deed to parties named, in such 
city, to whom he will pay the money on receipt of the 
deed, there is no completed contract, the offer imply- 
ing payment atthe owner’s residence.—DE JONGEY. 
HUNT, Mich., 61 N. W. Rep. 341. 

119. VENDOR’sS LIEN—Warehouse.—The lien of an un- 
paid vendor upon distilled spirits is not destroyed by 
placing them in a government warehouse, in charge 
of a government storekeeper.—VOGELSANG V. FISHER, 
Mo., 28S. W. Rep. 878. 

120. WATER — Overflowing Neighbor’s Land.—The 
old common law rule that surface water is a common 
enemy, which each owner may get rid of as best he 
can, is in force inthis State, except that it is modified 
by the rule that he must so use his own as not unnee- 
essarily or unreasonably to injure his neighbor. Un- 
der this rule, it isthe duty of an owner draining his 
own land to deposit the surface water in some natural 
drain, if one is reasonably accessible; and he is en- 
titled to deposit the same in such natural drain, 
though itis thereby conveyed upon the land of his 
neighbor, if it does not thereby unreasonably injure 
him.—SHEEHAN V. FLYNN, Minn., 61 N. W. Rep. 462. 


121. WILL.—The fact that two instruments executed 
on the same day by deceased, forthe purpose of dis 
posing of her property, without anything to show 
which was executed first, differ in respect to the per 
sons to receive the property on the possible death 
without issue of the persons who were given a life e3 
tate therein, does not show such a conflict as to pre 
vent the probate of either, but in such case both in- 
struments should be probated together in a will.- 
WOLSELEY V. MourPHY, Cal., 38 Pac. Rep. 543. 

122. WILLSs—Contest.—Where a physician, who knew 
testatrix for several years, and attended her in her 
last sickness, testifies fully as to her condition on the 
day the will was executed, stating that her mind 
seemed clear, and that she answered all questions it- 
telligently, and appreciated everything that was going 
on about her, he may state that, in his opinion, she 
wus competent to make a will.—MCHuUGH V. FITZ 
GERALD, Mich., 61 N. W. Rep. 354. 

123. WILLS—Devise to City in Trust.—The establish: 
ment and maintenance of infirmaries for the poor is 
proper municipal object, and, though a city of the 
second class cannot do so at the public expense, it 
may take a devise in trust for that purpose.—PHILLIM 
Vv. HARROW, Iowa, 61 N. W. Rep. 434. 


124. WILLS — Invalid Bequest.—A residuary legateé 
who objects to the payment of a separable, void item 
of a will is not thereby precluded from claiming unde! 
such will.—IN RE SCHMIDT’S ESTATE, Mont., 38 Pat. 
Rep. 547. 

125. WILLS—Undue Influence.—Appeals to the affee 
tion, modest persuasion, or arguments addressed # 
the understanding, which do not destroy his fre 
agency, but leave the testator to act in accordance 
«with his own will, do not constitute undue infinence 
—BARLOW V. WATERS, Ky., 28S. W. Rep. 785. 
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